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Rather, they imposed a significantly less restrictive restraint, preventing
McArthur only from entering the trailer unaccompanied. They left his
home and his belongings intact—until a neutral Magistrate, finding
probable cause, issued a warrant.

Fourth, the police imposed the restraint for a limited period of time,
namely, two hours. As far as the record reveals, this time period was no
longer than reasonably necessary for the police, acting with diligence, to
obtain the warrant. Compare United States v. Place (holding 90-minute
detention of luggage unreasonable based on nature of interference with
person’s travels and lack of diligence of police), with United States v. Van
Leeuwen (holding 29-hour detention of mailed package reasonable given
unavoidable delay in obtaining warrant and minimal nature of intrusion).
Given the nature of the intrusion and the law enforcement interest at
stake, this brief seizure of the premises was permissible.

* % %

* * * The Appellate Court of Illinois * * * found negatively significant
the fact that Chief Love, with McArthur’s consent, stepped inside the
trailer’s doorway to observe McArthur when McArthur reentered the
trailer on two or three occasions. McArthur, however, reentered simply
for his own convenience, to make phone calls and to obtain cigarettes.
Under these circumstances, the reasonableness of the greater restriction
(preventing reentry) implies the reasonableness of the lesser (permitting
reentry conditioned on observation).

In sum, the police officers in this case had probable cause to believe
that a home contained contraband, which was evidence of a crime. They
reasonably believed that the home’s resident, if left free of any restraint,
would destroy that evidence. And they imposed a restraint that was both
limited and tailored reasonably to secure law enforcement needs while
protecting privacy interests. In our view, the restraint met the Fourth
Amendment’s demands.

* % %

[JUSTICE SOUTER, concurring, noted that the law “can hardly raise
incentives to obtain a warrant without giving the police a fair chance to
take their probable cause to a magistrate and get one.”]

[The dissenting opinion of JUSTICE STEVENS is omitted.]

H. ADMINISTRATIVE SEARCHES AND OTHER
SEARCHES AND SEIZURES BASED ON
“SPECIAL NEEDS”

While the warrant clause is still, at least rhetorically, the
predominant clause of the Fourth Amendment, the Supreme Court has
applied the reasonableness clause to searches conducted for purposes
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other than traditional criminal law enforcement. The Court has reasoned
that the traditional requirement of a warrant based on probable cause is
not well-suited to searches for purposes as varied as enforcing school
discipline, public safety, and administrative efficiency. If the government
search or seizure is designed to effectuate special needs beyond criminal
law enforcement, then the Court engages in a balancing of interests
under the reasonableness clause to determine what safeguards must
apply. Reasonableness analysis balances the need for a particular search
or seizure against the degree of invasion upon personal rights that the
search or seizure entails. And if the probable cause standard and/or the
warrant requirement takes insufficient account of the state interest in
light of the degree of the intrusion, then the Court finds it reasonable to
dispense with such requirements in favor of lesser standards such as

reasonable suspicion, area warrants, or other controls on official
discretion.

On the other hand, if the purpose of the search is simply to obtain
evidence for purposes of criminal law enforcement, then probable cause
ar:.i a warrant are presumptively required. See Arizona v. Hicks, 480 U.S.
321 (1987) (holding that, absent “special operational necessities,”
proi:able cause is required for a search for evidence); Romo v. Champion,
46 .~.2d 1013 (10th Cir.1995) (probable cause not required to search a
po-sen driving into a prison parking lot, where the search is conducted for
safer v purposes; however, if the officers “had executed the search for

treiitional law enforcement purposes, they presumptively would have
nected probable cause.”)

It is true that the Court in United States v. Knights and United
Sta‘#z v. Samson, supra, in the section on stop and frisk, upheld searches
of probationers on less than probable cause (and in Samson, without any
suspicion at all), and held that it was not necessary in those cases to
establish a special need beyond ordinary criminal law enforcement to
support the searches; the searches, even though for law enforcement
purposes, were found “reasonable” given the state interest on the one
hand and the probationer’s extremely diminished expectation of privacy
on the other. But Knights and Samson cannot mean that the state is
never required to establish special needs to justify searches on less than
probable cause: that would be blithely throwing out 30 years of “special
needs” case law; and it would also amount to rejecting the Terry doctrine’s
prohibition on using frisks to search for evidence. Knights and Samson do
not contain enough analysis to justify such an extreme result (i.e., that
searches for evidence of crime can be done without a warrant and on less
than probable cause whenever “reasonable”); and neither case implies
that it is doing anything more than deciding whether searches of
probationers and parolees are reasonable under the circumstances. Yet
the Court, in Maryland v. King, set forth later in this section, appears to
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apply a free-from balancing test of reasonableness to uphold DNA testing
of prisoners. So it is fair to state that the integrity of the “special needs”
limitation on reasonableness balancing for searches is in some doubt after

King.

1. Safety Inspections of Homes

In Camara v. Municipal Court, 387 U.S. 523 (1967), a homeowner
claimed the right to refuse a warrantless entry by a health inspector who
desired to inspect the house as provided for in the San Francisco housing
code. The Court held that the Fourth Amendment covered these
administrative searches. But Justice White’s majority opinion said that
government safety inspectors were not required to have probable cause to
believe that a particular dwelling was in violation of the code being
enforced. Rather, area-wide safety inspections are permissible and “it is
obvious that ‘probable cause’ to issue a warrant to inspect must exist if
reasonable legislative or administrative standards for conducting an area
inspection are satisfied with respect to a particular dwelling.” Thus, while
a warrant is required for an administrative safety inspection of a home,
the warrant need not be based upon a finding of probable cause that a
particular home is in violation of a safety code. Instead, the warrant can
be issued upon a finding that a search is in compliance with a reasonable
administrative scheme. Finally, the opinion noted that “nothing we say
today is intended to foreclose prompt inspections, even without a warrant,
that the law had traditionally upheld in emergency situations.”

In a companion case, See v. City of Seattle, 387 U.S. 541 (1967), the
Court, per Justice White, applied the Camara requirements—i.e., a
warrant based on either probable cause or demonstrated compliance with
some reasonable administrative inspection scheme—to inspections of non-
residential commercial structures. But, the Court did “not in any way
imply that business premises may not reasonably be inspected in many
more situations than private homes.”

Justice Clark, joined by Justices Harlan and Stewart, dissented in
both Camara and See. They argued that the area warrant concept and the
“boxcar” warrant procedure upheld by the Court would degrade the

Fourth Amendment.
The Assessment of Cause for a Safety Inspection

An official who issues a warrant for a home safety inspection under
Camara necessarily performs a different function than the magistrate
assessing a search warrant application in a criminal investigation. This is
because the standard of proof required for a home safety inspection is
different from the traditional probable cause standard. A home inspection
can be conducted on the basis of such generalized facts as passage of time
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and the nature of the building, or as part of an area-wide inspection. The
Court in Camara stressed that review of the reasons for a safety
inspection should occur “without any reassessment of the basic agency
decision to canvass an area.” Thus, the officer issuing a safety inspection
warrant is not charged with evaluating the legislative and administrative
policy decisions as to frequency of inspection, resource expenditures, and
the like. The officer need only decide whether an established inspection

policy exists and whether the inspection for which a warrant is sought fits
within that program.

What danger does an area-wide warrant, which is not based upon
probable cause as to any specific home, guard against? What would be
wrong with a rule prohibiting safety inspectors from entering a house
without probable cause to believe that there was a safety violation? How
would a safety inspector obtain enough information to constitute probable
cause? Is a safety inspection of a home less intrusive than a search of a
home by law enforcement officers investigating a crime?

Warrants Without Probable Cause?

‘The Camara Court imposed a unique requirement—that a warrant
wae'tt be required, but that the warrant would be issued upon some
ohi tive standard other than probable cause. Subsequently, in Griffin v.
W:c:unsin, 483 U.S. 868 (1987), the Court again addressed the question
wiwlier the Fourth Amendment envisions a warrant that is not based
up- . narticularized probable cause. Griffin, a probationer, challenged the
ses: .-~ of his home by his probation officer. One argument in the case was
thui. even if probable cause was not required for the search of a
probationer’s home (due to a probationer’s diminished expectation of
privucy and the state’s administrative interest in regulating a
probationer), the Court should nonetheless require a warrant to be
obtained. Justice Scalia, writing for the Court, contended that the Fourth
Amendment could not be read to provide for such a warrant. He reasoned
that a warrant based on something other than probable cause would
violate the specific language in the Fourth Amendment that “no warrant
shall issue, but upon probable cause.” He distinguished Camara as a case
where the Court “arguably came to permit an exception to that
prescription for administrative search warrants, which may but do not
necessarily have to be issued by courts.” Justice Scalia emphasized that
the general rule for judicial search warrants is that they can only be
issued upon particularized probable cause. Thus, the Court refused to
accept the solution of a warrant based on less than probable cause as a
means of balancing state and individual interests. It held that a probation
officer can conduct a warrantless search of a probationer’s house, upon
reasonable suspicion of a probation violation.
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2. Administrative Searches of Businesses

The Court applied the Camara protections to businesses in See, but it
1s apparent that administrative searches of businesses involve different
issues from searches of residences. For one thing, some entries into
business premises may not be searches at all. For example, if a fire
inspector walks through a hotel lobby and looks for fire exits, no
reasonable expectation of privacy is implicated because it is an area open
to the public. See Donovan v. Lone Steer, Inc., 464 U.S. 408 (1984). Also,
an administrative search of a business implicates more complex
regulatory concerns: the state has an administrative interest not only in
whether the business structure is safe, but also in whether the business is
being safely and properly conducted. Moreover, the businessperson may
have a diminished expectation of privacy given the nature of the business
conducted. But on the other hand, the risk of an arbitrary use of official
power to conduct a regulatory search of a business must be a cause for
special concern. It is no secret that businesspersons have occasionally
been subject to harassment and extortion by unscrupulous investigators.
Moreover, it might be difficult to distinguish between a search done for
“administrative” purposes and a search that is done to obtain evidence of
a criminal violation. All of these considerations, and the special rules
applicable to “closely regulated” businesses, are discussed in the following

case.

NEW YORK V. BURGER

Supreme Court of the United States, 1987.
482 U.S. 691.

JUSTICE BLACKMUN delivered the opinion of the Court.

This case presents the question whether the warrantless search of an
automobile junkyard, conducted pursuant to a statute authorizing such a
search, falls within the exception to the warrant requirement for
administrative inspections of pervasively regulated industries. The case
also presents the question whether an otherwise proper administrative
inspection is unconstitutional because the ultimate purpose of the
regulatory statute pursuant to which the search is done—the deterrence
of criminal behavior—is the same as that of penal laws, with the result
that the inspection may disclose violations not only of the regulatory
statute but also of the penal statutes.

* * * Respondent Joseph Burger is the owner of a junkyard in
Brooklyn, N.Y. His business consists, in part, of the dismantling of
automobiles and the selling of their parts. * * * At approximately noon on
November 17, 1982, Officer Joseph Vega and four other plainclothes
officers, all members of the Auto Crimes Division of the New York City
Police Department, entered respondent’s junkyard to conduct an
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inspection pursuant to N.Y.Veh. & Traf.Law § 415-a5 (McKinney 1986).2
On any given day, the Division conducts from 5 to 10 inspections of
vehicle dismantlers, automobile junkyards, and related businesses.

Upon entering the junkyard, the officers asked to see Burger’s license
and his “police book”™—the record of the automobiles and vehicle parts in
his possession. Burger replied that he had neither a license nor a police
book. The officers then announced their intention to conduct a § 415—-a5
inspection. * * * In accordance with their practice, the officers copied
down the Vehicle Identification Numbers (VINs) of several vehicles and
parts of vehicles that were in the junkyard. After checking these numbers
against a police computer, the officers determined that respondent was in
possession of stolen vehicles and parts. Accordingly, Burger was arrested
and charged with five counts of possession of stolen property and one

count of unregistered operation as a vehicle dismantler, in violation of
§ 415-al.

[The trial court denied a motion to suppress, but the New York Court
of Appeals reversed, finding that the statute authorizing the warrantless
inspection was unconstitutional.]

‘The Court long has recognized that the Fourth Amendment’s
prohibition on unreasonable searches and seizures is applicable to
ceuvaercial premises, as well as to private homes. See v. City of Seattle.
An zwner or operator of a business thus has an expectation of privacy in
cenirrercial property, which society is prepared to consider to be
reaznnable, see Katz v. United States (Harlan, J. concurring). This
expertation exists not only with respect to traditional police searches
con:ucted for the gathering of criminal evidence but also with respect to
administrative inspections designed to enforce regulatory statutes. An
expectation of privacy in commercial premises, however, is different from,
and indeed less than, a similar expectation in an individual’s home. This

expectation is particularly attenuated in commercial property employed
in “closely regulated” industries. * * *

The Court first examined the “unique” problem of inspections of
“closely regulated” businesses in two enterprises that had “a long

@ This statute reads in pertinent part:

“Records and identification. (a) * * * Every person required to be registered pursuant to this
section shall maintain a record of all motor vehicles, trailers, and major component parts
thereof, coming into his possession together with a record of the disposition of any such
motor vehicle, trailer or part thereof and shall maintain proof of ownership for any motor
vehicle, trailer or major component part thereof while in his possession. * * * Upon request
of an agent of the commissioner or of any police officer and during his regular and usual
business hours, a vehicle dismantler shall produce such records and permit said agent or
police officer to examine them and any vehicles or parts of vehicles which are subject to the
record keeping requirements of this section and which are on the premises. . . . The failure to
produce such records or to permit such inspection on the part of any person required to be

registered pursuant to this section as required by this paragraph shall be a class A
misdemeanor.”
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tradition of close government supervision.” In Colonnade Corp. v. United
States, 397 U.S. 72 (1970), it considered a warrantless search of a
catering business pursuant to several federal revenue statutes
authorizing the inspection of the premises of liquor dealers. Although the
Court disapproved the search because the statute provided that a
sanction be imposed when entry was refused, and because it did not
authorize entry without a warrant as an alternative in this situation, it
recognized that “the liquor industry [was] long subject to close
supervision and inspection.” We returned to this issue in United States v.
Biswell, 406 U.S. 311 (1972), which [upheld] a warrantless inspection of
the premises of a pawnshop operator, who was federally licensed to sell
sporting weapons pursuant to the Gun Control Act of 1968. * ** We
observed: “When a dealer chooses to engage in this pervasively regulated
business and to accept a federal license, he does so with the knowledge
that his business records, firearms, and ammunition will be subject to
effective inspection.”

The “Colonnade-Biswell” doctrine, stating the reduced expectation of
privacy by an owner of commercial premises in a “closely regulated”
industry, has received renewed emphasis in more recent decisions. In
Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978), we noted its continuec
vitality but declined to find that warrantless inspections, made pursuart
to the Occupational Safety and Health Act of 1970, of all businesses
engaged in interstate commerce fell within the narrow focus of this
doctrine. However, we found warrantless inspections made pursuant *o
the Federal Mine Safety and Health Act of 1977, proper because they
were of a “closely regulated” industry. Donovan v. Dewey, 452 U.S. 594
(1981).

* k %

Because the owner or operator of commercial premises in a “closely
regulated” industry has a reduced expectation of privacy, the warrant and
probable-cause requirements, which fulfill the traditional Fourth
Amendment standard of reasonableness for a government search, have
lessened application in this context. Rather, we conclude that, as in other
situations of “special need” where the privacy interests of the owner are
weakened and the government interests in regulating particular
businesses are concomitantly heightened, a warrantless inspection of
commercial premises may well be reasonable within the meaning of the

Fourth Amendment.

This warrantless inspection, however, even in the context of a
pervasively regulated business, will be deemed to be reasonable only so
long as three criteria are met. First, there must be a “substantial”
government interest that informs the regulatory scheme pursuant to
which the inspection is made. See Donovan v. Dewey (“substantial federal
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interest in improving the health and safety conditions in the Nation’s
underground and surface mines”).

Second, the warrantless inspections must be necessary to further the
regulatory scheme. For example, in Dewey we recognized that forcing
mine inspectors to obtain a warrant before every inspection might alert
mine owners or operators to the impending inspection, thereby
frustrating the purposes of the Mine Safety and Health Act—to detect
and thus to deter safety and health violations.

Finally, the statute’s inspection program, in terms of the certainty
and regularity of its application, must provide a constitutionally adequate
substitute for a warrant.” In other words, the regulatory statute must
perform the two basic functions of a warrant: it must advise the owner of
the commercial premises that the search is being made pursuant to the
law and has a properly defined scope, and it must limit the discretion of
the inspecting officers. To perform this first function, the statute must be
“suitficiently comprehensive and defined that the owner of commercial
property cannot help but be aware that his property will be subject to
perw:dic inspections undertaken for specific purposes.” Donovan v. Dewey.
In addition, in defining how a statute limits the discretion of the
inapvcctors, we have observed that it must be “carefully limited in time,
pizce. and scope.” United States v. Biswell.

% ** Searches made pursuant to § 415—-a5, in our view, clearly fall
witain this established exception to the warrant requirement for
adaaistrative inspections in “closely regulated” businesses. First, the
naiure of the regulatory statute reveals that the operation of a junkyard,
part of which is devoted to vehicle dismantling, is a “closely regulated”
business in the State of New York. The provisions regulating the activity
of vchicle dismantling are extensive. An operator cannot engage in this
industry without first obtaining a license, which means that he must
meet the registration requirements and must pay a fee. Under § 415~
a5(a), the operator must maintain a police book recording the acquisition
and disposition of motor vehicles and vehicle parts, and make such
records and inventory available for inspection by the police or any agent
of the Department of Motor Vehicles. The operator also must display his
registration number prominently at his place of business, on business
documentation, and on vehicles and parts that pass through his business.
Moreover, the person engaged in this activity is subject to criminal
penalties, as well as to loss of license or civil fines, for failure to comply
with these provisions. That other States besides New York have imposed
similarly extensive regulations on automobile junkyards further supports
the “closely regulated” status of this industry.

In determining whether vehicle dismantlers constitute a “closely
regulated” industry, the duration of this particular regulatory scheme has
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some relevancy. Section 415—a could be said to be of fairly recent vintage,
and the inspection provision of § 415—a5 was added only in 1979. But
because the automobile is a relatively new phenomenon in our society and
because its widespread use is even newer, automobile junkyards and
vehicle dismantlers have not been in existence very long and thus do not
have an ancient history of government oversight. * * *

The automobile-junkyard business, however, is simply a new branch
of an industry that has existed, and has been closely regulated, for many
years. The automobile junkyard is closely akin to the secondhand shop or
the general junkyard. ** * As such, vehicle dismantlers represent a
modern, specialized version of a traditional activity. In New York, general
junkyards and secondhand shops long have been subject to regulation.
* % %

Accordingly, in light of the regulatory framework governing his
business and the history of regulation of related industries, an operator of
a junkyard engaging in vehicle dismantling has a reduced expectation of
privacy in this “closely regulated” business.

** * The New York regulatory scheme satisfies the three criteria
necessary to make reasonable warrantless inspections pursuant to § 415--
a5. First, the State has a substantial interest in regulating the vehicle
dismantling and automobile-junkyard industry because motor vehicic
theft has increased in the State and because the problem of theft is
associated with this industry. In this day, automobile theft has become &
significant social problem, placing enormous economic and person:’
burdens upon the citizens of different States. * * *

Second, regulation of the vehicle-dismantling industry reasonably
serves the State’s substantial interest in eradicating automobile theft. it
is well established that the theft problem can be addressed effectively by
controlling the receiver of, or market in, stolen property. Automobile
junkyards and vehicle dismantlers provide the major market for stolen
vehicles and vehicle parts. Thus, the State rationally may believe that it
will reduce car theft by regulations that prevent automobile junkyards
from becoming markets for stolen vehicles and that help trace the origin
and destination of vehicle parts.

Moreover, the warrantless administrative inspections pursuant to
§ 415—-a5 “are necessary to further [the] regulatory scheme.” Donovan v.
Dewey. * * * We explained in Biswell:

“[I)f inspection is to be effective and serve as a credible
deterrent, unannounced, even frequent, inspections are essential. In
this context, the prerequisite of a warrant could easily frustrate
inspection; and if the necessary flexibility as to time, scope, and
frequency is to be preserved, the protections afforded by a warrant

would be negligible.”
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* * * Because stolen cars and parts often pass quickly through an
automobile junkyard, “frequent” and “unannounced” inspections are
necessary in order to detect them. In sum, surprise is crucial if the

regulatory scheme aimed at remedying this major social problem is to
function at all.

Third, § 415—a5 provides a “constitutionally adequate substitute for a
warrant.” The statute informs the operator of a vehicle dismantling
business that inspections will be made on a regular basis. Thus, the
vehicle dismantler knows that the inspections to which he is subject do
not constitute discretionary acts by a government official but are
conducted pursuant to statute. Section 415—a5 also sets forth the scope of
the inspection and, accordingly, places the operator on notice as to how to
comply with the statute. In addition, it notifies the operator as to who is
authorized to conduct an inspection.

Finally, the “time, place, and scope” of the inspection is limited to
place appropriate restraints upon the discretion of the inspecting officers.
The officers are allowed to conduct an inspection only “during [the]
regular and usual business hours.”? The inspections can be made only of
venizie-dismantling and related industries. And the permissible scope of
these searches is narrowly defined: the inspectors may examine the
recds, as well as “any vehicles or parts of vehicles which are subject to

tnz r2cord keeping requirements of this section and which are on the
: ’
prentizes.

" ** The Court of Appeals, nevertheless, struck down the statute as
viciative of the Fourth Amendment because, in its view, the statute had
no t:uly administrative purpose but was “designed simply to give the
police an expedient means of enforcing penal sanctions for possession of
stolen property.” The court rested its conclusion that the administrative
goal of the statute was pretextual and that § 415—a5 really “authorize[d]
searches undertaken solely to uncover evidence of criminality”
particularly on the fact that, even if an operator failed to produce his
police book, the inspecting officers could continue their inspection for
stolen vehicles and parts. The court also suggested that the identity of the

inspectors—police officers—was significant in revealing the true nature of
the statutory scheme.

In arriving at this conclusion, the Court of Appeals failed to recognize
that a State can address a major social problem both by way of an
administrative scheme and through penal sanctions. Administrative
statutes and penal laws may have the same ultimate purpose of

b  Respondent contends that § 416-ab is unconstitutional because it fails to limit the
number of searches that may be conducted of a particular business during any given period.
While such limitations, or the absence thereof, are a factor in an analysis of the adequacy of a
particular statute, they are not determinative of the result so long as the statute, as a whole,
places adequate limits upon the discretion of the inspecting officers. * * *
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remedying the social problem, but they have different subsidiary
purposes and prescribe different methods of addressing the problem. An
administrative statute establishes how a particular business in a “closely
regulated” industry should be operated, setting forth rules to guide an
operator’s conduct of the business and allowing government officials to
ensure that those rules are followed. Such a regulatory approach
contrasts with that of the penal laws, a major emphasis of which is the
punishment of individuals for specific acts of behavior.

*** The New York penal laws address automobile theft by
punishing it or the possession of stolen property, including possession by
individuals in the business of buying and selling property. In accordance
with its interest in regulating the automobile-junkyard industry, the
State also has devised a regulatory manner of dealing with this problem.
Section 415-a, as a whole, serves the regulatory goals of seeking to
ensure that vehicle dismantlers are legitimate businesspersons and that
stolen vehicles and vehicle parts passing through automobile junkyards

can be identified. * * *

If the administrative goals of § 415—a5 are recognized, the difficulty
the Court of Appeals perceives in allowing inspecting officers to examine
vehicles and vehicle parts even in the absence of records evaporates. The
regulatory purposes of § 415-a5 certainly are served by having the
inspecting officers compare the records of a particular vehicle dismantler
with vehicles and vehicle parts in the junkyard. The purposes of
maintaining junkyards in the hands of legitimate businesspersons and of
tracing vehicles that pass through these businesses, however, also arc
served by having the officers examine the operator’s inventory even wher.
the operator, for whatever reason, fails to produce the police bool:.
Forbidding inspecting officers to examine the inventory in this situation
would permit an illegitimate vehicle dismantler to thwart the purposes of
the administrative scheme and would have the absurd result of subjecting
his counterpart who maintained records to a more extensive search.

Nor do we think that this administrative scheme is unconstitutional
simply because, in the course of enforcing it, an inspecting officer may
discover evidence of crimes, besides violations of the scheme itself. * * *
The discovery of evidence of crimes in the course of an otherwise proper
administrative inspection does not render that search illegal or the

administrative scheme suspect.c

¢ The legislative history of § 415-a. in general, and § 415-a5, in particular, reveals that
the New York Legislature had proper regulatory purposes for enacting the administrative
scheme and was not using it as a “pretext” to enable law enforcement authorities to gather
evidence of penal law violations. There is, furthermore, no reason to believe that the instant
inspection was actually a “pretext” for obtaining evidence of respondent’s violation of the penal
Jaws. It is undisputed that the inspection was made solely pursuant to the administrative

scheme. * * *
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Finally, we fail to see any constitutional significance in the fact that
police officers, rather than “administrative” agents, are permitted to
conduct the § 415—a5 inspection. The significance respondent alleges lies
in the role of police officers as enforcers of the penal laws and in the
officers’ power to arrest for offenses other than violations of the
administrative scheme. It is, however, important to note that state police
officers, like those in New York, have numerous duties in addition to
those associated with traditional police work. As a practical matter, many
States do not have the resources to assign the enforcement of a particular
administrative scheme to a specialized agency. So long as a regulatory
scheme is properly administrative, it is not rendered illegal by the fact
that the inspecting officer has the power to arrest individuals for
violations other than those created by the scheme itself. In sum, we
decline to impose upon the States the burden of requiring the
enforcement of their regulatory statutes to be carried out by specialized
agents.

* % %

-{1]3TICE BRENNAN, with whom JUSTICE MARSHALL joins, and
wii". wwhom JUSTICE O’CONNOR joins in pertinent part, dissenting.

* % %

2 provisions governing vehicle dismantling in New York simply
are 307 extensive. A vehicle dismantler must register and pay a fee,

diz . . the registration in various circumstances, maintain a police book,
an -.low inspections. Of course, the inspections themselves cannot be
cite.: e proof of pervasive regulation justifying elimination of the warrant
reqg..’rment; that would be obvious bootstrapping. Nor can registration

ana :-=cordkeeping requirements be characterized as close regulation.
New York City, like many States and municipalities, imposes similar, and
often more stringent licensing, recordkeeping, and other regulatory
requirements on a myriad of trades and businesses. Few substantive
qualifications are required of an aspiring vehicle dismantler; no
regulation governs the condition of the premises, the method of operation,
the hours of operation, the equipment utilized, etc. This scheme stands in

marked contrast to, e.g., the mine safety regulations relevant in Donovan
v. Dewey.

In sum, if New York City’s administrative scheme renders the

vehicle-dismantling business closely regulated, few businesses will escape
such a finding. * * *

Even if vehicle dismantling were a closely regulated industry, I
would nonetheless conclude that this search violated the Fourth
Amendment. * * *
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* * * There is neither an upper nor a lower limit on the number of
searches that may be conducted at any given operator’s establishment in
any given time period. Neither the statute, nor any regulations, nor any
regulatory body, provides limits or guidance on the selection of vehicle
dismantlers for inspection. * * *

The Court also maintains that this statute effectively limits the scope
of the search. * * * Plainly, a statute authorizing a search which can
uncover no administrative violations is not sufficiently limited in scope to
avoid the warrant requirement. This statute fails to tailor the scope of
administrative inspection to the particular concerns posed by the
regulated business. * ** The conduct of the police in this case
underscores this point. The police removed identification numbers from a
walker and a wheelchair, neither of which fell within the statutory scope
of a permissible administrative search.

* * * The sole limitation I see on a police search of the premises of a
vehicle dismantler is that it must occur during business hours; otherwise
it is open season. The unguided discretion afforded police in this scheme

precludes its substitution for a warrant.
* % %

The fundamental defect in § 415—a5 is that it authorizes searches
intended solely to uncover evidence of criminal acts. * * *

Here the State has * * * circumvented the requirements of th..
Fourth Amendment by altering the label placed on the search. Th::
crucial point is most clearly illustrated by the fact that the police copic::
the serial numbers from a wheelchair and a handicapped person’s walke
that were found on the premises, and determined that these items had
been stolen. * * * The scope of the search alone reveals that it warc
undertaken solely to uncover evidence of criminal wrongdoing.

Moreover, it is factually impossible that the search was intended to
discover wrongdoing subject to administrative sanction. Burger stated
that he was not registered to dismantle vehicles as required by § 415-a1l,
and that he did not have a police book, as required by § 415—a5(a). At that
point he had violated every requirement of the administrative scheme.
There is no administrative provision forbidding possession of stolen
automobiles or automobile parts. The inspection became a search for
evidence of criminal acts when all possible administrative violations had

been uncovered.
* %k *

The Court thus implicitly holds that if an administrative scheme has
certain goals and if the search serves those goals, it may be upheld even if
no concrete administrative consequences could follow from a particular
search. This is a dangerous suggestion, for the goals of administrative
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schemes often overlap with the goals of the criminal law. * * * If the
Fourth Amendment is to retain meaning in the commercial context, it
must be applied to searches for evidence of criminal acts even if those
searches would also serve an administrative purpose, unless that
administrative purpose takes the concrete form of seeking an
administrative violation.

* %k %

Administrative Searches of Businesses After Burger

What precisely are the limitations on administrative inspections of
businesses after Burger? Has the Court imposed sufficient controls on
official discretion? Did Justice Brennan overreact? Analysis in some lower
court cases after Burger would suggest that he did not. For example, in
United States v. Hernandez, 901 F.2d 1217 (6th Cir.1990), an FBI agent
who suspected that a commercial truck was carrying drugs followed the
truck for twenty-four hours and 600 miles. He then notified the Texas
Derartment of Public Safety that a truck believed to be carrying drugs
waz :raveling on the interstate with no license plates. The DPS officer
stevmid the truck and demanded a driver’s license and a bill of lading
descriing the cargo. The driver failed to produce evidence of Texas
Inior:t2te Commerce Commission Motor Carrier authorization. The

offiz. - then walked to the back of the truck and opened an inspection
po.i. = small door used to check the temperature of the cargo. He smelled
me:* i.ana, obtained the keys to the cargo door, and a search of the truck

unce, ored 98 bales of marijuana. The court of appeals found that, while
ther. v-as probable cause to arrest for the license plate violation, this did
not .»rovide probable cause to search the truck; nor was the search
periiiissible as a search incident to arrest, because it went beyond the
passenger compartment; nor was it permissible as a protective search
under 7erry, because the officer had no reasonable suspicion of bodily
harm that necessitated looking into the cargo area. But the search was
permissible as an administrative search under Burger. The court
concluded that a Texas civil statute regulating motor carriers authorized
any Department of Public Safety Officer to inspect any load of
commodities being transported for hire over the highways of the state.
Could the DPS officer have searched a car to determine whether it was
carrying commercial goods without a commercial license? If so, wouldn’t

that mean that the DPS officer could search any car on the highway
without suspicion?

Substitute for a Warrant

In order to satisfy Burger’s requirement of a constitutionally
adequate substitute for a warrant, a regulatory regime must 1) advise the
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owner of the regulated business that the inspection is being made
pursuant to law; and 2) impose some meaningful limitation on the
officer’s discretion to search (e.g., time, place and manner restrictions). In
Burger, discretion was found sufficiently limited by the provision in the
statute requiring that the search be made during daytime hours. Is this
enough limitation on discretion, given that Burger authorizes a
suspicionless search? See also United States v. Castelo, 415 F.3d 407 (5th
Cir. 2005) (holding that an administrative scheme allowing weighing and
inspection of commercial trucks imposed sufficient limits on officer
discretion because only commercial vehicles could be inspected, and only
when such vehicles were operating on the highways of the state: “These
limitations are markedly similar to the limits on officer discretion in

Burger.”).

Although a statute authorizing administrative searches may be
constitutional, actual searches purportedly conducted under that
authority may not. If a search clearly goes beyond the statutory
limitations that substitute for a warrant, it will be found unreasonable
under the Fourth Amendment. See Bruce v. Beary, 498 F.3d 1232 (11th
Cir. 2007) (search of vehicle dismantling business would be unreasonabi:
if the owner could prove that it lasted 8 hours and involved both a displz s
of automatic weapons by the officers and detention of shop employees.
such a search would be “far beyond the statutory authorization” ar.:
“hardly seems to be what the Supreme Court in Burger had in mind whei»
it held that the Constitution is not offended by * * * the regular, routir--
inspection of books and records required to be kept by auto salvagers.”}
See also Turner v. Dammon, 848 F.2d 440 (4th Cir. 1988) (disapprovi:s
officers’ conduct in performing over 100 administrative inspections of
particular bar, where there was no evidence to support the need for suct;

repeated searches).
The Element of Surprise

The Court justified the warrantless search in Burger partly because
surprise was necessary. The concern was that the officer would go to
Burger’s business without a warrant, and would be refused admission;
then, when the officer went to get a warrant, Burger would destroy or
cover up evidence of an administrative violation. The Court therefore held
that Burger had no right to refuse a warrantless inspection; to permit
such refusal would deprive the inspector of the element of surprise that is
often necessary to further regulatory interests in heavily regulated

industries.

But concern about loss of the element of surprise does not really
explain why an officer shouldn’t have to get a warrant before approaching
Burger’s business the first time around. Then the officer could conduct a
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surprise inspection with a warrant. The court in Lesser v. Espy, 34 F.3d
1301 (7th Cir.1994), confronted the question about the element of
surprise discussed in Burger, and proffered an explanation. Lesser
involved the constitutionality of a warrantless inspection of a farm that

raised rabbits to be used as laboratory animals. The court discussed the
surprise element as follows:

In rabbit farming many of the potential deficiencies that would
violate the [Animal Welfare] Act can be quickly concealed. See, e.g., 9
C.F.R. §§ 3.50(c) (improper storage of food); 3.50(d) (improper waste
disposal); 3.50(e) (unclean washrooms); 3.56(a) (unsanitary primary
enclosures). Thus the Department correctly observes that preserving
the element of surprise and the possibility of frequent inspections is
necessary in order to detect violators. In response the Lessers rightly
point out that the element of surprise may be easily maintained even
with a warrant requirement—a warrant may be issued ex parte and
executed without prior notice. Nevertheless, we believe a warrant
requirement for the most routine inspection would interfere with the
idepartment’s ability to function and unnecessarily increase the cost
¢’ the Secretary’s operations without a significant increase in
sirivacy, especially since all licensed suppliers of research animals

wive a reasonable expectation of at least a couple of regular
irspections * * * each year.

T!:: . the need for surprise is really a false issue—the question is
wiwher officials who undoubtedly need to make surprise inspections
sivo id be burdened with a warrant requirement. The Lesser court,

follosring Burger, determines that the minimal privacy interest protected
by ¢ warrant requirement is outweighed by the inconvenience of having
to oi:tain a warrant before every single administrative inspection.

Iz the Lesser reasoning based on the fact that most businesspersons
would find it in their interest to consent to an administrative inspection
anyway, which would mean that administrative inspectors would be
obtaining warrants that they would by and large never have to use? Is

that a legitimate reason for dispensing with the warrant requirement for
those business owners who don’t consent?

By the way, what would be wrong with having the rabbit farmer
“cover up” his violations during the period after his refusal when the
administrative inspector would have to go and get a warrant (assuming
the inspector did not get one in the first instance)? Doesn’t “cover up”
mean “fix” in this circumstance? Isn’t the goal of the administrative
inspection to get the owner to repair the premises?



430 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

Administrative Inspections by Law Enforcement Officers

The Court in Burger held that the administrative nature of an
inspection was not negated simply because the inspector was a law
enforcement officer. Nonetheless, courts after Burger have applied a
stricter scrutiny to so-called “administrative” searches when they are
conducted by law enforcement officers—the concern being that the
“administrative” search is simply a pretext to evade the warrant and
probable cause requirements that apply to searched for criminal law
enforcement. For example, in United States v. Johnson, 994 F.2d 740
(10th Cir.1993), an FBI agent received information (not amounting to
probable cause) that Johnson, a taxidermist, was involved in the illegal
smuggling of protected animals. He called a state administrative officer,
who agreed to accompany the federal agent, ostensibly to conduct an
administrative taxidermy inspection. The applicable statute authorized
warrantless administrative inspections of taxidermists, but only when
performed by state agents. The federal agent drove 300 miles to Johnson’s
taxidermy shop in order to be present for the inspection; he also
participated actively in the search of the business. The investigators
discovered several specimens of illegally imported animals. The court
held that “the administrative search was employed solely as 2
instrument of criminal law enforcement.” Consequently, all of ti::
evidence was illegally obtained. The court reasoned as follows:

The presence and active participation of the federal agent duri:. .
the search of Mr. Johnson’s shop, and the federal agent’s insister. =
that the state agent accompany him establish as a matter of law tji::.
the federal agent used the state regulatory inspection as a pretext for
an investigatory search. Federal agents may not cloak themselve:,
with the authority granted by state inspection statutes in order tc
seek evidence of criminal activity and avoid the Fourth Amendment’s
warrant requirement.

Recall the discussion of pretext earlier in this Chapter. Was the
inspection in Johnson really pretextual, given the fact that the state
agent had the right to conduct a warrantless administrative inspection?
Or, can it be argued that Whren permits otherwise pretextual searches
and arrests only when there is probable cause? If that is so, then courts
can still regulate for pretext when police officers seek to conduct a
suspicionless “administrative” search that is really for purposes of
criminal law enforcement. See also United States v. Knight, 306 F.3d 534
(8th Cir. 2002) (police officer’s search of a truck, purportedly pursuant to
a state safety inspection program, became illegal when it was extended to
the trucker’s briefcase: “We believe that, as a general matter, rummaging
through a person’s belongings is more likely to serve the purpose of crime
control than the enforcement of a regulatory scheme.”). Note that the
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Court in Burger, in upholding the inspection, specifically noted that there
was “no reason to believe that the instant inspection was actually a

‘pretext’ for obtaining evidence of respondent’s violation of the penal
laws.”

3. Searches and Seizures of Individuals Pursuant to “Special
Needs”

The Court has used its special needs balancing analysis in a series of
cases to uphold civil-based searches of individuals in the absence of a
warrant and probable cause. The first cases upheld suspicion-based
searches, where the government had reasonable suspicion—but not
probable cause—to justify a civil-based search. Then the Court decided a
series of cases raising the question whether civil-based searches could be
conducted in the absence of any suspicion at all.

a. Searches and Seizures on the Basis of Reasonable
Suspicion Rather Than Probable Cause

i1 New dersey v. T.L.O. 469 U.S. 325 (1985), a school official
sear:-had the handbag of a student. The official had reasonable suspicion,
bui‘, »ou probable cause, to believe that cigarettes were in the student’s
pur2. In the absence of probable cause, the search could not be justified
as = “-iminal-based search for evidence. Nor could the search be justified
w ze¢: the Terry doctrine, because Terry searches are for safety only, and
the s:hool official had no basis for believing that the student posed a risk
of iwcily harm. Nonetheless, the Court upheld the search. The Court
rers.n2d that the search effectuated “special needs” beyond ordinary
cri;ziral law enforcement—specifically the state’s need to assure a safe
and healthy learning environment. This finding of special needs
permitted the Court to balance the state interest at stake in the search
against the student’s interest in privacy.

The T.L.O. Court found that the reasonable suspicion standard was
sufficient to protect the student’s diminished expectation of privacy in the
school environment, while permitting the government the proper degree
of leeway in maintaining standards of school discipline. It reasoned that if
probable cause were required, school officials would be unable to regulate
disciplinary problems at an early stage, before they became serious and
intractable problems. That is, while waiting for probable cause to
develop, the state’s interest in regulation would already be undermined,
as it is important to the state to nip disciplinary problems in the bud.
Finally, the Court held that a warrant would not be required for searches
conducted by school officials; school officials could not be expected to

obtain a judicial warrant before seeking to enforce school disciplinary
standards.
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The T.L.O. analysis was used by the Court to uphold warrantless
searches of the office of a government official, and of the house of a
probationer. O’Connor v. Ortega, 480 U.S. 709 (1987); Griffin v.
Wisconsin, supra. In both O’Connor and Griffin, as in T.L.O., the Court
found that conditioning searches on probable cause would be deleterious
to the state interest, and that the reasonable suspicion standard was an
appropriate balance between state and (diminished) individual interests

in privacy.

Limitations on Strip Searches of Students: Safford
Unified School District v. Redding

In T.L.O., the Court required individualized suspicion for a search of
a student’s handbag. This raises the question whether a “special needs”
search could be so intrusive as to require a more substantial showing
than mere reasonable suspicion of a school violation. Justice Souter wrote
his last opinion for the Court in Safford Unified School District #1 v.
Redding, 577 U.S. 364 (2009). He described the issue:

whether a 13-year-old student’s Fourth Amendment right was
violated when she was subjected to a search of her bra aii!
underpants by school officials acting on reasonable suspicion that si:
had brought forbidden prescription and over-the-counter- drugs ti::

school.

The Court held that “[bJecause there were no reasons to suspect t}:-
drugs presented a danger or were concealed in her underwear, * * * tj.«
search did violate the Constitution, but because there is reason «::
question the clarity with which the right was established, the official whu
ordered the unconstitutional search is entitled to qualified immunity from
liability.”

Justice Souter reasoned that an assistant principal’s (Wilson’s)
suspicion of the student’s (Savanah’s) distributing drugs to other students
was enough to justify a search of her backpack and outer clothing,
because “[iJf a student is reasonably suspected of giving out contraband
pills, she is reasonably suspected of carrying them on her person and in
the carryall that has become an item of student uniform in most places
today.” But, Justice Souter found that the scope of the search was not
Justified:

Here, the content of the suspicion failed to match the degree of
intrusion. Wilson knew beforehand that the pills were prescription-
strength ibuprofen and over-the-counter naproxen, common pain
relievers equivalent to two Advil, or one Aleve. He must have been
aware of the nature and limited threat of the specific drugs he was
searching for, and while just about anything can be taken in
quantities that will do real harm, Wilson had no reason to suspect
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that large amounts of the drugs were being passed around, or that
individual students were receiving great numbers of pills.

Nor could Wilson have suspected that Savana was hiding
common painkillers in her underwear. * * * [N]Jondangerous school
contraband does not raise the specter of stashes in intimate places,
and there is no evidence in the record of any general practice among

Safford Middle School students of hiding that sort of thing in
underwear. * * *

In sum, what was missing from the suspected facts that pointed
to Savana was any indication of danger to the students from the
power of the drugs or their quantity, and any reason to suppose that
Savana was carrying pills in her underwear. We think that the

combination of these deficiencies was fatal to finding the search
reasonable.

There were separate opinions of Justices Stevens, Ginsburg and
Thomas concurring in part and dissenting in part.

%. Suspicionless Searches of Persons on the Basis of
“Special Needs”

Drug-Testing of Employees: Skinner v.
Railway Labor Executives

iJ/..0. permitted “special needs” searches on the basis of reasonable
susizion rather than probable cause. The T.L.O. Court did not decide
wheiier a “special needs” search could be conducted without any
suspivion that the person searched has violated any law or regulation.
Sulisequently the Court, in companion cases, considered the
constitutionality of suspicionless drug-testing of public employees. In
Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602 (1989), the
Court upheld a program mandating drug tests for all railroad personnel
involved in certain train accidents. Thus, the plan called for suspicionless
testing of all personnel involved in the accident. Failing the test would

result in loss of employment. Justice Kennedy, writing for the Court,
made the following points:

1. The program was subject to Fourth Amendment scrutiny,
because the drug-testing was essentially required by federal
regulation. Therefore, even though it was administered by a private

employer, it was not a private party search beyond the purview of the
Fourth Amendment.

2. Drug testing of urine is a search within the meaning of the
Fourth Amendment, because it can reveal private information (such
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as pregnancy or epilepsy), and because the process of monitoring the
employee’s act of urination implicates privacy interests.

3. The government’s interest in regulating the conduct of
railroad employees to ensure safety “presents ‘special needs’ beyond
normal law enforcement that may justify departures from the usual
warrant and probable-cause requirements.”

4. A warrant was not required to subject the railroad
employees to drug-testing, because, “in light of the standardized
nature of the tests and the minimal discretion vested in those
charged with administering the program, there are virtually no facts
for a neutral magistrate to evaluate.”” Moreover, the railroad
supervisors responsible for administering the testing program “are
not in the business of investigating violations of the criminal laws or
enforcing administrative codes, and otherwise have little occasion to
become familiar with the intricacies of this Court’s Fourth
Amendment jurisprudence.”

5. The drug-testing program was reasonable even though it
provided for testing in the absence of any individualized suspicion «i
drug use. Justice Kennedy declared: “where the privacy interesis
implicated by the search are minimal, and where an importan::
governmental interest furthered by the intrusion would be placed i»
jeopardy by a requirement of individualized suspicion, a search mas
be reasonable despite the absence of such suspicion.” The urin:
testing was found not very intrusive, because “[t]he regulations d«
not require that samples be furnished under the direct observation ¢’
a monitor, despite the desirability of such a procedure to ensure th.
integrity of the sample. The sample is also collected in a medica!
environment, by personnel unrelated to the railroad employer, and is
thus not unlike similar procedures encountered often in the context
of a regular physical examination.” Furthermore, the expectations of
privacy of covered employees was “diminished by reason of their
participation in an industry that is regulated pervasively to ensure
safety, a goal dependent, in substantial part, on the health and
fitness of covered employees.” On the other side of the balancing
equation, the Court found that the state interests at stake were
“compelling,” and could not be accommodated by a requirement of
individualized suspicion. Employees subject to the tests “discharge
duties fraught with such risks of injury to others that even a
momentary lapse of attention can have disastrous consequences.”
Drug-testing provides an effective means of deterring drug use,
because employees in safety-sensitive positions “know they will be
tested upon the occurrence of a triggering event, the timing of which
no employee can predict with certainty.” Also, drug-testing will “help
railroads obtain invaluable information about the causes of major
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accidents, and to take appropriate measures to safeguard the general
public.”

6. The state’s interest in a suspicionless testing plan was
strengthened by the fact that there was a documented drug problem

among railroad employees. Thus, the government was not simply
enforcing some hypothetical interest.

7. A requirement of particularized suspicion of drug use would
“seriously impede an employer’s ability to obtain this information,
despite its obvious importance.” This is because “[o]btaining evidence
that might give rise to the suspicion that a particular employee is
impaired, a difficult endeavor in the best of circumstances, is most
impracticable in the aftermath of a serious accident.”

8. There was no indication that the suspicionless testing was a
pretextual means of enforcing the criminal law.

Justice Stevens concurred in part and in the judgment in Skinner. He
was dabious, however, about the deterrent effect of drug-testing in the
railroad context. He noted that the testing was undertaken after an
accicdent, not before. He reasoned that workers would “not go to work with
the oxozctation that they may be involved in a major accident,” and that
“if tiwe risk of serious personal injury does not deter their use of these
subr.aiices, it seems highly unlikely that the additional threat of loss of
empi -mment would have any effect on their behavior.”

.".atice Marshall, joined by Justice Brennan, dissented in Skinner.
He ¢riticized the Court for rejecting the probable cause requirement for “a
mar: ‘r-ulable balancing inquiry under which, upon the mere assertion of a

‘spceial need, even the deepest dignitary and privacy interests become
vulncerable to governmental incursion.”

Drug-Testing of Employees: National Treasury
Employees v. Von Raab

In National Treasury Employees Union v. Von Raab, 489 U.S. 656
(1989), a case decided the same day as Skinner, the Court upheld
compelled urinalysis of certain Customs Service employees. Drug tests
were made a condition of obtaining employment for three types of
positions in the Customs Service: those involving drug interdiction, those
requiring the employee to carry a firearm, and those in which the
employee would handle “classified documents.” The employee was allowed
to produce the sample privately, but to protect against adulteration, “a
monitor of the same sex as the employee remains close at hand to listen
for the normal sounds of urination.” Customs employees who tested
positive for drugs and who could offer no satisfactory explanation were
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subject to dismissal from the Service; but the testing results could not be
turned over to a criminal prosecutor without the employee’s consent.

Justice Kennedy again wrote the opinion for the Court. He found that
the drug-testing served special needs beyond criminal law enforcement,
specifically the need for safety and to ensure that customs employees
responsible for controlling the flow of drugs into the country are not on
drugs themselves. Balancing the state and individual interests, Justice
Kennedy concluded that a warrant was not required for the testing,
because the event that triggered the testing was “the employee’s decision
to apply for a covered position.” There was thus no factual question
similar to probable cause for a magistrate to decide.

The Von Raab Court found that suspicionless testing was reasonable
as applied to two of the three covered types of employees—those involved
in drug interdiction and those carrying handguns. Justice Kennedy noted
that “the Government has a compelling interest in ensuring that front-
line personnel are physically fit, and have unimpeachable integrity and
judgment,” and that the public interest “likewise demands effectiv::
measures to prevent the promotion of drug users to positions that requirs
the incumbent to carry a firearm.” The majority asserted that these tw
classes of employees had a diminished expectation of privacy, because the
positions depended uniquely on the employees’ “judgment and dexterity.”
Justice Kennedy also emphasized that the testing procedures were
designed to minimize the intrusion involved, to the extent possiki:
without sacrificing the reliability of the test.

The Court in Von Raab found itself unable to assess the
reasonableness of suspicionless testing as applied to the third category «*
employees, those handling classified documents. The Court remanded this
aspect of the case, and explained as follows:

It is not clear * * * whether the category defined by the Service’s
testing directive encompasses only those Customs employees likely to
gain access to sensitive information. Employees who are tested under
the Service’s scheme include those holding such diverse positions as
“Accountant,” “Accounting Technician,” “Animal Caretaker,”
“Attorney (All),” “Baggage Clerk,” “Co-op Student (All),” “Electric
Equipment Repairer,” “Mail Clerk/Assistant,” and “Messenger.” * * *
[IJt is not evident that those occupying these positions are likely to
gain access to sensitive information, and this apparent discrepancy
raises in our minds the question whether the Service has defined this
category of employees more broadly than is necessary to meet the
purposes of the Commissioner’s directive.
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What if There Is No Record of Drug Abuse?

The most difficult issue for the majority in Von Raab was that the
Customs Service had implemented the drug-testing program even though
there was no documented drug problem among Customs employees. This
was unlike the situation in Skinner, where the drug problem among
railroad employees, and the risk therefrom, was well-documented. Those
who challenged the plan in Von Raab argued that suspicionless drug-
testing was unreasonable unless it could be justified as responsive to and

effective against a documented drug problem. Justice Kennedy rejected
this argument in the following analysis:

Detecting drug impairment on the part of employees can be a difficult
task, especially where, as here, it is not feasible to subject employees
and their work product to the kind of day-to-day scrutiny that is the
norm in more traditional office environments. * * * In light of the
extraordinary safety and national security hazards that would attend
the promotion of drug users to positions that require the carrying of
firearms or the interdiction of controlled substances, the Service’s

yolicy of deterring drug users from seeking such promotions cannot
n¢ deemed unreasonable.

The mere circumstance that all but a few of the employees tested
=1+ entirely innocent of wrongdoing does not impugn the program’s
validity. *** The Service’s program is designed to prevent the
y~ormotion of drug users to sensitive positions as much as it is
ciusigned to detect those employees who use drugs. Where, as here,
iire possible harm against which the Government seeks to guard is
substantial, the need to prevent its occurrence furnishes an ample

justification for reasonable searches calculated to advance the
Grovernment’s goal.

In a footnote, Justice Kennedy compared suspicionless drug-testing to
suspicionless searches at airports.

As Judge Friendly explained in a leading case upholding such
searches:

“When the risk is the jeopardy to hundreds of human lives and
millions of dollars of property inherent in the pirating or blowing
up of a large airplane, that danger alone meets the test of
reasonableness, so long as the search is conducted in good faith
for the purpose of preventing hijacking or like damage and with
reasonable scope and the passenger has been given advance
notice of his liability to such a search so that he can avoid it by
choosing not to travel by air.” United States v. Edwards, 498
F.2d 496, 500 (C.A.2 1974) (emphasis in original).
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* * * [W)e would not suppose that, if the validity of these searches be
conceded, the Government would be precluded from conducting them
absent a demonstration of danger as to any particular airport or
airline. It is sufficient that the Government have a compelling
interest in preventing an otherwise pervasive societal problem from
spreading to the particular context.

Justice Marshall, joined by Justice Brennan, dissented in Von Raab

for the reasons stated in Skinner.

Justice Scalia, joined by Justice Stevens, both of whom found
suspicionless drug-testing to be reasonable in Skinner, dissented in Von
Raab. Justice Scalia explained his differing votes in the two cases as

follows:

I joined the Court’s opinion [in Skinner] because the
demonstrated frequency of drug and alcohol use by the targeted class
of employees, and the demonstrated connection between such use and
grave harm, rendered the search a reasonable means of protecting
society. I decline to join the Court’s opinion in the present casz
because neither frequency of use nor connection to harm .:
demonstrated or even likely. In my view the Customs Service ru'. =
are a kind of immolation of privacy and human dignity in symbq;i-
opposition to drug use.

Justice Scalia rejected the majority’s generalization that no Americas
workplace is free from the drug problem. He responded that such

generalization could perhaps suffice “if the workplace at issue cou!d
produce such catastrophic social harm that no risk whatever ;-
tolerable—the secured areas of a nuclear power plant for example.”
Justice Scalia noted that suspicionless testing for nuclear power plant
employees in sensitive jobs had been upheld even without a showing of a
drug problem. See Rushton v. Nebraska Public Power District, 844 F.2d
562 (8th Cir.1988). See also Thomson v. Marsh, 884 F.2d 113 (4th
Cir.1989) (suspicionless testing of personnel in chemical weapons plant
upheld). He responded, however, that if the majority considered that the
threat posed by drug-addicted Customs officials was comparable to that
found in Rushton, “then the Fourth Amendment has become frail
protection indeed.” He noted that this reasoning would extend approval of
suspicionless drug testing to vast numbers of public employees, including
“automobile drivers, operators of other potentially dangerous equipment,
construction workers, school crossing guards.”

Drug-Testing of Schoolchildren

The Supreme Court has taken up the question of suspicionless
testing of schoolchildren in two cases after Von Raab: Vernonia School

District 47J v. Acton, 515 U.S. 646 (1995), and Board of Education of
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Independent School District No. 2 v. Earls, 536 U.S. 822 (2002). In
Vernonia, the Court upheld (6—3) the suspicionless drug testing of
athletes, reasoning that students had a lesser expectation of privacy and
that this was especially true of athletes whose privacy was affected by
having to dress and shower in close proximity to each other. dJustice
Scalia wrote for the Court. Justice O’Connor, joined by Justices Stevens
and Souter, dissented. In Earls, the Court expanded its holding to uphold
(5—4) suspicionless drug testing of all students engaged in extracurricular
activities. Justice Thomas wrote for the Court in Earls. Justice Thomas
relied heavily on Vernonia. He wrote as follows:

A student’s privacy interest is limited in a public school
environment where the State is responsible for maintaining
discipline, health, and safety. Schoolchildren are routinely required
to submit to physical examinations and vaccinations against disease.
Securing order in the school environment sometimes requires that

students be subjected to greater controls than those appropriate for
adults.

Respondents argue that because children participating in
ircnathletic extracurricular activities are not subject to regular
wiysicals and communal undress, they have a stronger expectation of
. vivacy than the athletes tested in Vernonia. This distinction,
owever, was not essential to our decision in Vernonia, which

depended primarily upon the school’s custodial responsibility and
~uthority.

In any event, students who participate in competitive
extracurricular activities voluntarily subject themselves to many of
the same intrusions on their privacy as do athletes. Some of these
clubs and activities require occasional off-campus travel and
communal undress. All of them have their own rules and
requirements for participating students that do not apply to the
student body as a whole. * * * This regulation of extracurricular
activities further diminishes the expectation of privacy among
schoolchildren. We therefore conclude that the students affected by
this Policy have a limited expectation of privacy.

* k %

Under the Policy, a faculty monitor waits outside the closed
restroom stall for the student to produce a sample and must “listen
for the normal sounds of urination in order to guard against
tampered specimens and to insure an accurate chain of custody.” The
monitor then pours the sample into two bottles that are sealed and
placed into a mailing pouch along with a consent form signed by the
student. This procedure is virtually identical to that reviewed in
Vernonia, except that it additionally protects privacy by allowing
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male students to produce their samples behind a closed stall. Given
that we considered the method of collection in Vernonia a “negligible”
intrusion, the method here is even less problematic.

In addition, the Policy clearly requires that the test results be
kept in confidential files separate from a student’s other educational
records and released to school personnel only on a “need to know”
basis. * * * Moreover, the test results are not turned over to any law
enforcement authority. Nor do the test results here lead to the
imposition of discipline or have any academic consequences. Rather,
the only consequence of a failed drug test is to limit the student’s
privilege of participating in extracurricular activities.

* % %

Given the minimally intrusive nature of the sample collection
and the limited uses to which the test results are put, we conclude
that the invasion of students’ privacy is not significant.

* % * Finally, this Court must consider the nature and
immediacy of the government’s concerns and the efficacy of the Policy
in meeting them. This Court has already articulated in detail th~»
importance of the governmental concern in preventing drug use b+
schoolchildren. The drug abuse problem among our Nation’s youin
has hardly abated since Vernonia was decided in 1995. * * * he
health and safety risks identified in Vernonia apply with equal for::
to Tecumseh’s children. Indeed, the nationwide drug epidemic malk::-.
the war against drugs a pressing concern in every school.

Additionally, the School District in this case has presented
specific evidence of drug use at Tecumseh schools. Teachers testificd
that they had seen students who appeared to be under the influence
of drugs and that they had heard students speaking openly about
using drugs. A drug dog found marijuana cigarettes near the school
parking lot. Police officers once found drugs or drug paraphernalia in
a car driven by a Future Farmers of America member. And the school
board president reported that people in the community were calling
the board to discuss the “drug situation.” We decline to second-guess
the finding of the District Court that “[v]iewing the evidence as a
whole, it cannot be reasonably disputed that the [School District] was
faced with a ‘drug problem’ when it adopted the Policy.”

* %k %

Furthermore, this Court has not required a particularized or
pervasive drug problem before allowing the government to conduct
suspicionless drug testing. For instance, in Von Raab the Court
upheld the drug testing of customs officials on a purely preventive
basis, without any documented history of drug use by such officials.
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* * * ] jkewise, the need to prevent and deter the substantial harm of
childhood drug use provides the necessary immediacy for a school
testing policy. Indeed, it would make little sense to require a school
district to wait for a substantial portion of its students to begin using
drugs before it was allowed to institute a drug testing program
designed to deter drug use.

* k %

Respondents also argue that the testing of nonathletes does not
implicate any safety concerns, and that safety is a “crucial factor” in
applying the special needs framework. * * * Respondents are correct
that safety factors into the special needs analysis, but the safety
interest furthered by drug testing is undoubtedly substantial for all
children, athletes and nonathletes alike. We know all too well that

drug use carries a variety of health risks for children, including death
from overdose.

Justice Thomas challenged the argument that a program requiring

reazonable suspicion would be a less intrusive alternative to suspicionless
druy testing:

[W]e question whether testing based on individualized suspicion
«i+ fact would be less intrusive. * ** A program of individualized
~:ispicion might unfairly target members of unpopular groups. The
iosr of lawsuits resulting from such targeted searches may chill
-satorcement of the program, rendering it ineffective in combating
4vug use. In any case, this Court has repeatedly stated that
r2asonableness under the Fourth Amendment does not require
zmploying the least intrusive means, because the logic of such
-;iaborate  less-restrictive-alternative arguments could raise

insuperable barriers to the exercise of virtually all search-and-
scizure powers.

Justice Breyer wrote a short concurring opinion that emphasized the
fact that “the school board provided an opportunity for the airing of these
differences at public meetings designed to give the entire community the
opportunity to be able to participate” in developing the drug policy. The
board used this “democratic, participatory process to uncover and to
resolve differences, giving weight to the fact that the process, in this
instance, revealed little, if any, objection to the proposed testing
program.” He also argued that “a contrary reading of the Constitution, as
requiring individualized suspicion in this public school context, could well
lead schools to push the boundaries of individualized suspicion to its
outer limits, using subjective criteria that may unfairly target members of

unpopular groups, or leave those whose behavior is slightly abnormal
stigmatized in the minds of others.”
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Justice Ginsburg, joined by Justices Stevens, O’Connor, and Souter,
dissented in Earls. She argued that “Vernonia cannot be read to endorse
invasive and suspicionless drug testing of all students upon any evidence
of drug use, solely because drugs jeopardize the life and health of those
who use them.” She further noted that the Court’s reliance on voluntary
participation in extracurricular activities was misplaced:

While extracurricular activities are “voluntary” in the sense that
they are not required for graduation, they are part of the school’s
educational program * * * Participation in such activities is a key
component of school life, essential in reality for students applying to
college, and, for all participants, a significant contributor to the
breadth and quality of the educational experience. Students
“volunteer” for extracurricular pursuits in the same way they might
volunteer for honors classes: They subject themselves to additional
requirements, but they do so in order to take full advantage of the

education offered them.
Justice Ginsburg concluded as follows:

At the margins, of course, no policy of random drug testing ir
perfectly tailored to the harms it seeks to address. **
Notwithstanding nightmarish images of out-of-control flatwarec.
livestock run amok, and colliding tubas disturbing the peace an:!
quiet of Tecumseh, the great majority of students the School District
seeks to test in truth are engaged in activities that are not safety
sensitive to an unusual degree. There is a difference betwee::
imperfect tailoring and no tailoring at all.

QUESTIONS AFTER EARLS

Can a school district now mandate random drug-testing of all public
school students, whether or not they wish to participate in extracurricular
activities? If not, why not?

What about suspicionless searches of student property? Will they be
automatically permissible without suspicion, so long as they are done
neutrally? See Doe v. Little Rock School Dist., 380 F.3d 349 (8th Cir. 2004)
(random suspicionless searches of students belongings were unreasonable;
generalized concerns about the presence of weapons and drugs was not
sufficient to justify such intrusive searches, even after Earls, especially
because evidence obtained in the searches was routinely turned over to the
police: “Rather than acting in loco parentis, with the goal of promoting the
students welfare, the government officials conducting the searches are in
large part playing a law enforcement role with the goal of ferreting out crime
and collecting evidence to be used in prosecuting students.”).

How does Earls square with Safford, supra? Earls permits a search of
virtually every student in the school without any suspicion at all, while
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Safford prohibits a search of a particular student even though the official had
reasonable suspicion that the student violated the school’s rule against
possession of medication without permission. How would you advise school

officials who want to enforce a drug or medication policy given these two
cases?

Drug-Testing of Politicians

In the following case, the Court appeared to draw back somewhat

from its previous cases supporting suspicionless drug-testing on the basis
of “special needs.”

CHANDLER V. MILLER

Supreme Court of the United States, 1997.
520 U.S. 305.

JUSTICE GINSBURG delivered the opinion of the Court.

* % %

‘Jeorgia requires candidates for designated state offices to certify that
they bave taken a drug test and that the test result was negative. We
con:i 1t in this case the question whether that requirement ranks among
the : .ited circumstances in which suspicionless searches are warranted.
Rels-iaz on this Court’s precedents sustaining drug-testing programs for
st athletes, customs employees, and railway employees, * * * the
Uni: -} States Court of Appeals for the Eleventh Circuit judged Georgia’s
law ~>nstitutional. We reverse that judgment. Georgia’s requirement that
canrit.lates for state office pass a drug test, we hold, does not fit within
the civsely guarded category of constitutionally permissible suspicionless
searches.

* k %

The prescription at issue, approved by the Georgia Legislature in
1990, orders that “each candidate seeking to qualify for nomination or
election to a state office shall as a condition of such qualification be
required to certify that such candidate has tested negative for illegal

drugs.” Georgia was the first, and apparently remains the only, State to
condition candidacy for state office on a drug test.

Under the Georgia statute, to qualify for a place on the ballot, a
candidate must present a certificate from a state-approved laboratory, in
a form approved by the Secretary of State, reporting that the candidate
submitted to a urinalysis drug test within 30 days prior to qualifying for
nomination or election and that the results were negative. The statute
lists as “illegal drugs”: marijuana, cocaine, opiates, amphetamines, and
phencyclidines. The designated state offices are: “the Governor,
Lieutenant Governor, Secretary of State, Attorney General, State School
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Superintendent, Commissioner of Insurance, Commissioner of
Agriculture, Commissioner of Labor, Justices of the Supreme Court,
Judges of the Court of Appeals, judges of the superior courts, district
attorneys, members of the General Assembly, and members of the Public
Service Commission.”

*** A candidate may provide the test specimen at a laboratory
approved by the State, or at the office of the candidate’s personal
physician. Once a urine sample is obtained, an approved laboratory
determines whether any of the five specified illegal drugs are present,
and prepares a certificate reporting the test results to the candidate.

Petitioners were Libertarian Party nominees in 1994 for state offices
subject to the requirements of [the statute]. * * * [Pletitioners requested
declaratory and injunctive relief barring enforcement of the statute. * * *
In January 1995, the District Court entered final judgment for

respondents.

[The Eleventh Circuit upheld the statute, despite the fact that ther=
was no showing of a drug problem among candidates for office. The Court
of Appeals relied heavily on Von Raab. It stated that “those vested wit’
the highest executive authority to make public policy in general a:.
frequently to supervise Georgia’s drug interdiction efforts in particuiz: .
must be persons appreciative of the perils of drug use.” It also found t}:» -
candidates have a diminished expectation of privacy, because “candidat
for high office must expect the voters to demand some disclosures abg .-
their physical, emotional, and mental fitness for the position.”]

To be reasonable under the Fourth Amendment, a search ordinarij,
must be based on individualized suspicion of wrongdoing. See Vernonic:
But particularized exceptions to the main rule are sometimes warranted
based on “special needs, beyond the normal need for law enforcement.”
When such “special needs”’—concerns other than crime detection—are
alleged in justification of a Fourth Amendment intrusion, courts must
undertake a context-specific inquiry, examining closely the competing
private and public interests advanced by the parties. * * *

[The Court reviews Skinner, Von Raab, and Vernonia, noting as to

Vernonia that the drug-testing program’s “context was critical, for local
governments bear large responsibilities, under a public school system, as

guardian and tutor of children entrusted to its care.”]

* * * Because the State has effectively limited the invasiveness of the
testing procedure, we concentrate on the core issue: Is the certification
requirement warranted by a special need?

Our precedents establish that the proffered special need for drug
testing must be substantial—important enough to override the
individual’s acknowledged privacy interest, sufficiently vital to suppress
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the Fourth Amendment’s normal requirement of individualized suspicion.
Georgia has failed to show * * * a special need of that kind.

Respondents’ defense of the statute rests primarily on the
incompatibility of unlawful drug use with holding high state office. The
statute is justified, respondents contend, because the use of illegal drugs
draws into question an official’s judgment and integrity; jeopardizes the
discharge of public functions, including antidrug law enforcement efforts;
and undermines public confidence and trust in elected officials. The
statute, according to respondents, serves to deter unlawful drug users
from becoming candidates and thus stops them from attaining high state
office. Notably lacking in respondents’ presentation is any indication of a

concrete danger demanding departure from the Fourth Amendment’s
main rule.

Nothing in the record hints that the hazards respondents broadly
describe are real and not simply hypothetical for Georgia’s polity. The
statute was not enacted, as counsel for respondents readily acknowledged
at oral argument, in response to any fear or suspicion of drug use by state
officinls * * * A demonstrated problem of drug abuse, while not in all
cascn necessary to the validity of a testing regime, see Von Raab, would
st up an assertion of special need for a suspicionless general search

piuzram. Proof of unlawful drug use may help to clarify—and to
s’ t:ntiate—the precise hazards posed by such use. Thus, the evidence
of ¢+« and alcohol use by railway employees engaged in safety-sensitive
tziw . Skinner, and the immediate crisis prompted by a sharp rise in
stuents’ use of unlawful drugs in Vernonia, bolstered the government’s
aixi school officials’ arguments that drug-testing programs were

warranted and appropriate.

'n contrast to the effective testing regimes upheld in Skinner, Von
Raub, and Vernonia, Georgia’s certification requirement is not well
designed to identify candidates who violate antidrug laws. Nor is the
scheme a credible means to deter illicit drug users from seeking election
to state office. The test date—to be scheduled by the candidate anytime
within 30 days prior to qualifying for a place on the ballot—is no secret.
As counsel for respondents acknowledged at oral argument, users of
illegal drugs, save for those prohibitively addicted, could abstain for a
pretest period sufficient to avoid detection. * * * Moreover, respondents
have offered no reason why ordinary law enforcement methods would not

suffice to apprehend such addicted individuals, should they appear in the
limelight of a public stage. * * *

Respondents and the United States as amicus curiae rely most
heavily on our decision in Von Raab, which sustained a drug-testing
program for Customs Service officers prior to promotion or transfer to
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certain high-risk positions, despite the absence of any documented drug
abuse problem among Service employees. * * *

Hardly a decision opening broad vistas for suspicionless searches,
Von Raab must be read in its unique context. * * * We stressed that “drug
interdiction had become the agency’s primary enforcement mission,” and
that the employees in question would have “access to vast sources of
valuable contraband.” Furthermore, Customs officers “had been the
targets of bribery by drug smugglers on numerous occasions,” and several
had succumbed to the temptation.

Respondents overlook a telling difference between Von Raab and
Georgia’s candidate drug-testing program. In Von Raab it was “not
feasible to subject employees [required to carry firearms or concerned
with interdiction of controlled substances] and their work product to the
kind of day-to-day scrutiny that is the norm in more traditional office
environments.” Candidates for public office, in contrast, are subject to
relentless scrutiny—by their peers, the public, and the press. Their day-
to-day conduct attracts attention notably beyond the norm in ordinar;
work environments.

What is left, after close review of Georgia’s scheme, is the image t::
State seeks to project. By requiring candidates for public office to subin:
to drug testing, Georgia displays its commitment to the struggle agair "
drug abuse. The suspicionless tests, according to respondents, signify th:
candidates, if elected, will be fit to serve their constituents free from thre
influence of illegal drugs. But Georgia asserts no evidence of a dr:::-
problem among the State’s elected officials, those officials typically do 1
perform high-risk, safety-sensitive tasks, and the required certification
immediately aids no interdiction effort. The need revealed, in short, is
symbolic, not “special,” as that term draws meaning from our case law.

* % %

* ** However well-meant, the candidate drug test Georgia has
devised diminishes personal privacy for a symbol’'s sake. The Fourth

Amendment shields society against that state action.
* % %

We reiterate * * * that where the risk to public safety is substantial
and real, blanket suspicionless searches calibrated to the risk may rank
as “reasonable”—for example, searches now routine at airports and at
entrances to courts and other official buildings. But where, as in this case,
public safety is not genuinely in jeopardy, the Fourth Amendment
precludes the suspicionless search, no matter how conveniently arranged.
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* %k %

CHIEF JUSTICE REHNQUIST, dissenting.

* * * It would take a bolder person than I tosay that * * * widespread
drug usage could never extend to candidates for public office such as
Governor of Georgia. The Court says that “nothing in the record hints
that the hazards respondents broadly describe are real and not simply
hypothetical for Georgia’s polity.” But surely the State need not wait for a
drug addict, or one inclined to use drugs illegally, to run for or actually
become Governor before it installs a prophylactic mechanism.

* %k %

Under normal Fourth Amendment analysis, the individual’s
expectation of privacy is an important factor in the equation. But here,
the Court perversely relies on the fact that a candidate for office gives up
so much privacy * * * as a reason for sustaining a Fourth Amendment
claim. The Court says, in effect, that the kind of drug test for candidates
required by the Georgia law is unnecessary, because the scrutiny to which
th: are already subjected by reason of their candidacy will enable people
to ¢2tect any drug use on their part.

* %k %

Drug-Testing Cases After Chandler

it. should come as no surprise that drug-testing cases are all over the
vz after Chandler. In Chandler, the Court second-guessed whether a
dyig-resting plan would be effective in controlling drug abuse—such
seamul-guessing was missing in the Court’s previous cases. In Chandler,
the Court held that people with minimal privacy interests could not be
subject to drug-testing that was relatively non-intrusive. The emphasis in
the previous cases was to the contrary.

For a taste of the differing results after Chandler, see, e.g., 19 Solid
Waste Dept. Mech. v. City of Albuquerque, 156 F.3d 1068 (10th Cir.1998)
(invalidating suspicionless searches of trash truck mechanics as not
justified by a “special need”; stating that after Chandler, “even if the
privacy interest is virtually non-existent, the special need requirement
prevents suspicionless searches where the government has failed to show
either that it has a real interest in testing or that its test will further its
proffered interest.”); Krieg v. Seybold, 481 F.3d 512 (7th Cir. 2007)
(random drug-testing of sanitation workers found reasonable, because
they performed a safety-sensitive job and used large and dangerous
vehicles); Knox County Educ. Assoc. v. Knox County Board of Education,
158 F.3d 361 (6th Cir.1998) (random testing of all teachers permitted,
even though no showing of a drug problem was made; Chandler
distinguished on the grounds that teachers are more important than
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politicians, and teachers “are not subject to the same day-to-day scrutiny
as are candidates for public office”); United Teachers v. School Bd.
Through Holmes, 142 F.3d 853 (5th Cir.1998) (suspicionless testing of all
teachers injured in the course of employment violates the Fourth
Amendment; the court concluded that “there is an insufficient nexus
between suffering an injury at work and drug impairment”); Lanier v.
City of Woodburn, 518 F.3d 1147 (9th Cir. 2008) (drug testing of
applicants for position of library worker was not reasonable; there was no
evidence of a drug problem in the targeted population, and library
workers do not perform high-risk or safety-sensitive tasks).

In 19 Solid Waste Dept., supra, the court found it necessary after
Chandler to inquire into the effectiveness of the drug-testing plan. It held
the plan ineffective (thus not furthering a “special need”) in part because
the employees were tested only once every four years. It therefore
concluded that “this program is not at all well-designed to detect drug use
among its employees and lacks deterrent effect.” Would the court have
been happier with a plan that required employees to be tested every day?
Does the court mean that the more pervasive (and intrusive) the testinz
plan, the more it is likely to fulfill a special need and thus be reasonable?
Can’t the same perverse argument be found in Chandler, where the Cour:
jays that the plan is unreasonable because candidates receive 30 dzav:
idvance notice? Is the court saying that surprise inspections, thou::.
sbviously more upsetting to the citizen, are more reasonable?

NOTE ON VERNONIA, EARLS AND CHANDLER

Does it make sense to you that a 13-year-old who wants to join the schoe«;
chess team can be forced to take a drug test, while a candidate for Governe -
of a State cannot be so forced? In light of the privacy interests that each o7
these people could be thought to have, shouldn't it be the other way around?
Can it simply be explained by the fact that the Court considers the school
environment, and the state’s relationship to schoolchildren, unique? For a
critique of the school drug-testing cases and Chandler, see Dery, Are
Politicians More Deserving of Privacy than Schoolchildren? How Chandler v.
Miller Exposed the Absurdities of Fourth Amendment “Special Needs”

Balancing, 40 Ariz.L.Rev. 73 (1998).

Drug-Testing for Special Needs, or for Criminal Law
Enforcement? Ferguson v. City of Charleston

In Ferguson v. City of Charleston, 532 U.S, 67 (2001), the Court
continued along the difficult path of distinguishing those searches that
serve special needs beyond ordinary criminal law enforcement and those
that do not. In an opinion by Justice Stevens, the Court struck down a
state hospital policy requiring drug testing of pregnant mothers suspected
of cocaine use. The Court held that the drug tests were not “special
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needs” searches because “the central and indispensable feature of the
policy” was fulfillment of the State’s law enforcement goals. The Medical
University of South Carolina (MUSC) was concerned about the effect of
drug use by mothers on their babies and instituted a policy that required
the drug testing of urine samples from maternity patients suspected of
using cocaine. A patient who tested positive was required to undergo
subsequent tests and could be arrested and prosecuted if subsequent tests
were positive. Police and prosecutors participated in the development and
implementation of the program. As the evidence was collected for the
specific purpose of incriminating the patients, the Court held that the
Fourth Amendment’s prohibition against warrantless and suspicionless
searches applied in the absence of consent. The Court did not reach the
issue of the sufficiency of the evidence with regard to consent and

assumed, for purposes of the decision, that the searches were conducted
without the patient’s consent.

The Court distinguished this case from its previous cases upholding
drug tests as fulfilling legitimate “special needs” because the the test
results were disseminated to the police and prosecutors, and the program
was developed with input of police and prosecutors. The Court found the
e 5 critical difference was that in prior cases the “special need”
aq- svuced was totally divorced from the State’s general interest in law
5. cement while the purpose of the MUSC policy was precisely to
¢ .. x¢ in law enforcement. While the ultimate goal of the policy may
hao: been to help addicted patients (by scaring them straight), the
i uoddiate objective was “to generate evidence for law enforcement
£t :o8es in order to reach that goal.”

Justice Kennedy concurred in the result. Justice Scalia dissented,
joi;zd by the Chief Justice and Justice Thomas. Justice Scalia contended
that the urine tests were not protected by the Fourth Amendment
because they were obtained with the patient’s consent.

On remand, the Fourth Circuit held that the mothers did not consent
to use of the urine tests in a criminal prosecution. Ferguson v. City of

Charleston, 308 F.3d 380 (4th Cir. 2002). The Court remanded for a
determination of damages.

Suspicionless Safety Searches in Airports,
Subways, Public Buildings, etc.

In Von Raab, supra, the Supreme Court cited favorably some lower
court cases from the 1970’s that upheld—as reasonable under the “special
needs” doctrine—magnetometer searches of persons and carry-on luggage
at airports. Those searches were found reasonable because: 1) the
searches were safety-based and not primarily intended to enforce the
criminal law; 2) the state interest in protecting the safety of air travel



450 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

was high; 3) the state interest could not be accommodated by limiting the
searches to those who were reasonably suspected of presenting a safety
risk—suspicionless searches were required because some travelers may
pose a safety risk even though they have no intent to violate the law (e.g.,
a security officer carrying a weapon that might be stolen on board by a
highjacker), and because some people might not look suspicious on a
cursory view but in fact may be intending to highjack or blow up an
airplane; and 4) the searches are minimally intrusive, because a) all
travelers are searched (minimizing the humiliation), b) travelers are
notified in advance, and c) travelers are free to refuse the search and
choose some other form of travel.

After 9/11, it is no secret that suspicionless searches at airports and
other public places are now more intrusive and inconvenient than
previously. Air passengers are usually required to take their shoes, belts
and coats off; at some airports, passengers are required to pass through a
machine that blows air at them (and the microscopic particles thus blown
off them are tested for traces of explosives); at others, the scan of the
person shows everything including genitalia to the officer viewing th=a
monitor; the old x-ray machines have been replaced by more sophisticatez!
3-D technology so that the viewer can determine, with precision, wha:,
property is in handbags, luggage, etc.; some passengers are selected for a
more thorough inspection, including the use of an electric wand,
thorough search of personal effects, and what is in effect a Terry patdov.o
and frisk. The selection for a more intrusive search is ordinarily done
without particularized suspicion; the agents’ discretion is purported!:
controlled by the use of neutral criteria—the searches are either on a
random basis, or because of some factual trigger like purchasing a one
way ticket or setting off the magnetometer.

Are these more intrusive searches reasonable under the special needs
line of cases? While the Supreme Court has not yet reviewed the
reasonableness of a post 9/11 airport security search, the lower courts
have ordinarily upheld these more intrusive searches as within “special
needs.” For example, in United States v. Marquez, 410 F.3d 612 (9th Cir.
2005), the defendant was randomly selected for an airport wand search
and a pat-down, and was found to have two kilograms of cocaine stashed
in his pants. The court analyzed the search as follows:

This case presents a legally novel, yet practically ubiquitous, set
of facts. The issue here is whether the random selection of Marquez
to go to the selectee lane, where he would automatically be subjected
to the wanding of his person with the handheld magnetometer in
addition to the walkthrough magnetometer and the x-ray luggage
scan, was reasonable. We conclude that it was.
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Airport screenings of passengers and their baggage constitute
administrative searches and are subject to the limitations of the
Fourth Amendment. United States v. Davis, 482 F.2d 893, 908 (9th
Cir. 1973) (noting that airport screenings are considered to be
administrative searches because they are “conducted as part of a
general regulatory scheme” where the essential administrative
purpose is “to prevent the carrying of weapons or explosives aboard
aircraft”). Thus airport screenings must be reasonable. To judge
reasonableness, it is necessary to balance the right to be free of
intrusion with society’s interest in safe air travel.

In Davis and its progeny, we have established a general
reasonableness test for airport screenings. An airport screening Airport
search is reasonable if: (1) it is no more extensive or intensive than sCreenir
necessary, in light of current technology, to detect weapons or \ReasenOble-
explosives; (2) it is confined in good faith to that purpose; and (3) )Test nefs
passengers may avoid the search by electing not to fly.

* % %

It is hard to overestimate the need to search air travelers for
weapons and explosives before they are allowed to board the aircraft.
.15 illustrated over the last three decades, the potential damage and
nestruction from air terrorism is horrifically enormous. The random,
=dditional screening procedure in this case satisfies the Davis
.casonableness test for airport searches. The procedure is geared
‘cwards detection and deterrence of airborne terrorism, and its very
randomness furthers these goals. This was a limited search, confined
a1 its intrusiveness (both in duration and scope) and in its attempt to
qiiscover weapons and explosives. Given the randomness, the limited
nature of the intrusion, the myriad devices that can be used to bring
planes down, and the absence of any indicia of improper motive, we
hold that the random, more thorough screening involving scanning of
Marquez’s person with the handheld magnetometer was reasonable.
The district court properly denied Marquez’s motion to suppress the
contraband found during TSA screening

See also United States v. Hartwell, 436 F.3d 174 (3d Cir. 2006) (Alito, J.)
(when defendant set off the magnetometer, a wand inspection was
reasonable; stating that the search is “less offensive” because air
passengers “are on notice that they will be searched” and noting that “the

events of September 11, 2001, only emphasize the heightened need to
conduct searches” at airports).

Some courts have reasoned that because air travel is “voluntary”, the
intrusion of an airport search is minimized. Is air travel really voluntary?
The Ninth Circuit, in United States v. Aukai, 497 F.3d 955 (9th Cir.
2007), had to confront the relevance of “consent” as diminishing the
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traveler’s expectation of privacy, because Aukai was put in a situation in
which he could not just turn around and get to his destination by some
other mode of transportation. Aukai checked in at his flight but did not
produce an appropriate identification. His ticket was stamped “no ID” and
he proceeded to security. He went through the magnetometer without
incident, and presented his boarding pass to the TSA officer. Under TSA
procedures, a person who has no ID is subjected to a secondary inspection
with a wand, etc. During the secondary inspection, Aukai said he no
longer wished to board a plane and wanted to leave the airport. But TSA
continued the inspection and eventually the agent discovered a glass pipe
and a small quantity of drugs. The TSA procedures called for a secondary
inspection to continue even if the traveler decides at some point not to fly.

The Aukai court began by noting that its case law “has erroneously
suggested that the reasonableness of airport screening searches is
dependent upon consent, either ongoing consent or irrevocable implied
consent.” The court explained its “error” and justified the search of Aukai
in the following passage:

The constitutionality of an airport screening search, however,
does not depend on consent, and requiring that a potential passengcr
be allowed to revoke consent to an ongoing airport security search
makes little sense in a post-9/11 world. Such a rule would afford
terrorists multiple opportunities to attempt to penetrate airpocr:
security by “electing not to fly” on the cusp of detection until =2
vulnerable portal is found. This rule would also allow terrorists =
low-cost method of detecting systematic vulnerabilities in airport
security, knowledge that could be extremely valuable in planning
future attacks. Likewise, given that consent is not required, it makes
little sense to predicate the reasonableness of an administrative
airport screening search on an irrevocable implied consent theory.

Rather, where an airport screening search is otherwise
reasonable and conducted pursuant to statutory authority, 49 U.S.C.
§ 44901, all that is required is the passenger’s election to attempt
entry into the secured area of an airport. Under current TSA
regulations and procedures, that election occurs when a prospective
passenger walks through the magnetometer or places items on the
conveyor belt of the x-ray machine. The record establishes that Aukai
elected to attempt entry into the posted secured area of Honolulu
International Airport when he walked through the magnetometer,
thereby subjecting himself to the airport screening process.

Should we give the Aukai court credit for at least being honest, that
consent has nothing to do with the reasonableness of a post 9/11 security

search?
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Another factor used to support security searches is that the public is
on notice that the searches are occurring. Does this mean that if the TSA
announces a program of random body cavity searches of air travelers, in

order to combat terrorism, that those searches are now reasonable
because the public has been notified?

Does it make sense that the more intrusive searches are random?
Some have suggested that the search plan would be more efficient and
reasonable if it was targeted at Muslim men. See Charles Krauthammer,
The Case for Profiling, Time Magazine, Mar. 18, 2002, at 104. Professor
Maclin rejects the suggestion that racial profiling is necessary or
reasonable in “Voluntary” Interviews and Airport Searches of Middle
Eastern Men: The Fourth Amendment in a Time of Terror, 73 Miss.
L.Rev. 471 (2003). Professor Maclin argues that the proposal for racial
profiling of suspect air terrorists relies on the same invalid premise that
justified the detention of Japanese citizens during World War II.

In New York City, the police established a search plan for the subway
svsitem shortly after the terrorist bombings of commuter trains in Madrid
and L.ondon. The plan calls for daily inspection checkpoints at selected

st »way stations. Passengers are randomly selected for a search of their
¢iforts before they enter the subway. The targeted stations change from
¢ 7 "o day. The court in MacWade v. Kelly, 460 F.3d 260 (2d Cir. 2006),

reioted a Fourth Amendment challenge to these searches that was
he ht by some subway passengers. The court first found that
' cnting a terrorist from bombing the subways constitutes a special
r.-. that is distinct from ordinary post hoc criminal investigation.”
" -i-» the special needs doctrine, the program of suspicionless searches of

su.wway passengers was found reasonable, the court determining that:

1) the government interest in searching was “immediate and
substantial” given terrorist threats on the system and actual
bombings of commuter trains elsewhere;

2) the searches were minimally intrusive, because a) passengers
receive notice “and may decline to be searched so long as they leave
the subway”, b) “police search only those containers capable of
concealing explosives” and “inspect eligible containers only to
determine whether they contain explosives”, c) the searches last only
a few seconds, and d) “uniformed personnel conduct the searches out

in the open, which reduces the fear and stigma that removal to a
hidden area can cause.”

The citizens challenging the subway search plan argued that it was
ineffective because any terrorist could avoid searches simply by refusing
to submit to a search and walking a few blocks to an unmonitored subway
station. But in response to that argument, the court stated that it was not
its place to conduct “a searching examination of effectiveness” and that
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officers combating terrorism are entitled to some deference as to the
methods chosen and that the apparent flaw was a strength because “we
always have viewed notice and the opportunity to decline as beneficial
aspects of a suspicionless search regime because those features minimize
intrusiveness” and “if a would-be bomber declines a search, he must leave
the subway or be arrested—an outcome that, for the purpose of
preventing subway bombings, we consider reasonably effective, especially
since the record establishes that terrorists prize predictability.”

Is it odd that the citizens are essentially arguing that the plan would
be more effective and thus reasonable if all passengers were searched? On
the other hand, is it odd that the government is arguing that the plan is
reasonable because people can easily avoid searches, and yet the plan is
reasonably effective even though people can easily avoid searches?

For other cases upholding post-9/11 security searches, see, e.g.,
Cassidy v. Chertoff, 471 F.3d 67 (2nd Cir. 2006) (upholding searches of
persons, luggage and cars on Lake Ticonderoga ferry; noting that
passengers receive ample notice, and that searches promote a special
need of preventing terrorist attacks on large vessels engaged in mass
transportation: “Although the plaintiffs may be correct that Lake
Champlain ferries are a less obvious terrorist target than ferries in, fo»
example, New York City or Los Angeles, the airline cases make it clesxr
that the government, in its attempt to counteract the threat of terrorisns,
need not show that every airport or every ferry terminal is threatened h
terrorism in order to implement a nationwide security policy the:
includes suspicionless searches.”); Johnston v. Tampa Bay Sporre
Authority, 530 F.3d 1320 (11th Cir. 2008) (upholding pat-down securit.y
searches at the Super Bowl on grounds of implied consent).

Searching Beyond the Scope of Safety

A safety-based search must be conducted within the limits of
protecting safety. If the officer engages in tactics that are not safety-
related, it is possible that the search will be found unreasonable.
Illustrative is United States v. McCarty, 648 F.3d 820 (9th Cir. 2011).
McCarty was traveling from Hilo Airport to Honolulu. He checked bags
that were screened by two TSA screeners (who were, oddly enough,
mother and daughter). They were using the “CTX” superscanner machine,
and one of the bags set off an alarm for having a dense item requiring
further inspection. Under TSA policy, dense items triggering a CTX alarm
must be removed and inspected. In this case, the dense item turned out to
be an envelope of photos and other papers. Because of the possibility of
“sheet explosives”—which may be disguised as a piece of paper or
cardboard—the TSA official is required to thumb through papers or
photographs that trigger a CTX alarm. The TSA screeners saw in the
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envelope some photos of children that looked “improper” according to the
screeners. The screeners also found letters and newspaper clippings and
read through them briefly. These letters and clippings increased the
suspicion of a child pornography violation. Eventually the local police
were called, and the defendant was arrested and ultimately convicted for
transportation and possession of child pornography.

The court noted that “because TSA screeners are limited to the single
administrative goal of search for possible safety threats related to
explosives, the constitutional bounds of an airport administrative search
require that the individual screener’'s actions be no more intrusive that
necessary to determine the existence or absence of explosives that could
result in harm to the passengers and aircraft.” In this case, the screeners
conceded that, at the point when they read the content of the letters and
newspaper clippings, they were no longer searching for explosives—
rather they were searching to confirm their suspicion that the photos they
had thumbed through were evidence of child pornography. The court
thevefore concluded that the review of the letters and newspaper
clizrings “clearly fell outside the permissible scope of the lawful
ad::inistrative search and violated McCarthy’s Fourth Amendment
rigir=2.” In contrast, the screeners’ review of the pictures in the envelope
w~ . found proper because it was “consistent with the TSA protocol
rc:nring [screeners] to thumb through the photographs in order to clear
t! = "»ag.” The court remanded to determine whether the photographs
air:.: established probable cause of a crime to support McCarty’s arrest.

“icCarty argued that the screeners, when looking through the
p'..-szraphs, were not motivated by safety but rather were looking for
evi. mce of child pornography. The court found the screeners’ motivation
te ue irrelevant, so long as the search was justified by the safety concerns

atizndant to sheet explosives. Why would the screeners’ motivations be
irrclevant?

Safety-Based Strip Searches of Detainees Without Reasonable
Suspicion: Florence v. Board of Chosen Freeholders

In Florence v. Board of Chosen Freeholders, 132 S. Ct. 1510 (2012),
Justice Kennedy wrote for the Court as it upheld the reasonableness of a

policy of strip-searching jail detainees, even when those detainees are
arrested on minor offenses.

Florence was arrested for a minor offense and was placed in the
Burlington County Detention Center and then in the Essex County

Correctional Facility. Justice Kennedy described the procedures in the
two facilities:

Burlington County jail procedures required every arrestee to
shower with a delousing agent. Officers would check arrestees for
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scars, marks, gang tattoos, and contraband as they disrobed.
Petitioner claims he was also instructed to open his mouth, lift his
tongue, hold out his arms, turn around, and lift his genitals. (It is not
clear whether this last step was part of the normal practice.)
Petitioner shared a cell with at least one other person and interacted
with other inmates following his admission to the jail.

The Essex County Correctional Facility, where petitioner was
taken after six days, is the largest county jail in New Jersey. It admits
more than 25,000 inmates each year and houses about 1,000 gang
members at any given time. When petitioner was transferred there,
all arriving detainees passed through a metal detector and waited in a
group holding cell for a more thorough search. When they left the
holding cell, they were instructed to remove their clothing while an
officer looked for body markings, wounds, and contraband. Apparently
without touching the detainees, an officer looked at their ears, nose,
mouth, hair, scalp, fingers, hands, arms, armpits, and other body
openings. This policy applied regardless of the circumstances of the
arrest, the suspected offense, or the detainee’s behavior, demeanor, ox
criminal history. Petitioner alleges he was required to lift his genitals
turn around, and cough in a squatting position as part of the process.
After a mandatory shower, during which his clothes were inspecteq.
petitioner was admitted to the facility. He was released the next day.
when the charges against him were dismissed.

Florence brought an action under 42 U.S.C. § 1983, contending tha:
persons arrested for a minor offense could not be required to remove their
clothing and expose the most private areas of their bodies to close visuz;
inspection as a routine part of the intake process. The lower court grante«
summary judgment for Florence, reasoning that a policy of strip-
searching of minor offenders without reasonable suspicion violates the
Fourth Amendment. The court of appeals reversed that order. The
Supreme Court affirmed the court of appeals.

After observing that the term “strip search” was imprecise in
describing the jail procedures, Justice Kennedy noted that operating a
detention center posed major challenges to officials that a court should
not underestimate. He cited Bell v. Wolfish, 441 U.S. 520 (1979), which
upheld a Federal Bureau of Prisons rule that detainees in any
correctional facility were required “to expose their body cavities for visual
inspection as a part of a strip search conducted after every contact visit
with a person from outside the institution.” Justice Kennedy reasoned
that correctional officials must be permitted to devise reasonable search
policies to detect and deter possession of contraband, to assure that lice
and contagious infections were not introduced into the prison population,
to discover gang tattoos that might indicate a need for special housing,
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and to discover weapons that may be especially dangerous in prison
settings in which there are feuding gangs.

Florence acknowledged that correctional officials had to conduct
effective intake searches and this would include having at least some
detainees lift their genitals or cough in a squatting position, but argued
that there was little benefit in imposing such procedures on a new
detainee who has not been arrested for a serious crime involving weapons
or drugs. Justice Kennedy rejected the argument and stated that “[i]t is
reasonable * * * for correctional officials to conclude that this standard
would be unworkable.” One reason is that “[pleople detained for minor
offenses can turn out to be the most devious and dangerous criminals.”
Another is that “[1]t * * * may be difficult, as a practical matter, to classify
inmates by their current and prior offenses before the intake search”; and
“[j]ails can be even more dangerous than prisons because officials there
know so little about the people they admit at the outset.” dJustice
Kennedy cited Atwater for the proposition that it was important that
officials in charge of jails, like police officers, can rely on readily
adininistrable rules. In the end, Justice Kennedy stated that “[t]his case
due3s not require the Court to rule on the types of searches that would be
res-cnable in instances where, for example, a detainee will be held

witnnut assignment to the general jail population and without substantial
co- ot with other detainees.”

hief Justice Roberts concurred and emphasized that the majority’s
e :on does not foreclose the possibility of an exception to the general
T, Justice Alito concurred and emphasized “that the Court does not
heii ihat it is always reasonable to conduct a full strip search of an
arresiee whose detention has not been reviewed by a judicial officer and

whn could be held in available facilities apart from the general
population.”

Justice Breyer, joined by Justices Ginsburg, Sotomayor and Kagan,
dissented and stated that “I have found no convincing reason indicating
that, in the absence of reasonable suspicion, involuntary strip searches of
those arrested for minor offenses are necessary in order to further the
penal interests mentioned above [to detect injuries or diseases, to identify

gang tattoos which might reflect a need for special housing, or to detect
contraband].”

“Special Needs” Search of Text Messages of a
Public Employee: City of Ontario v. Quon

In City of Ontario v. Quon, 560 U.S. 476 (2010), a police officer was
given a pager with a monthly text allotment. He exceeded that allotment
in a number of consecutive months. This led his supervisors to review his
text messages, in order to determine whether they were work-related and
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whether a greater monthly allotment was required. The review indicated
that many of Quon’s texts were not work-related, and some were sexually
explicit. The supervisors concluded that Quon had violated Police
Department rules about use of the department-issued pagers, and Quon
was disciplined. Quon challenged the review of his text messages as an
unreasonable search. But the Court found no such violation, relying on

the “special needs” exception.

Justice Kennedy, writing for eight members of the Court, found that
the “there were reasonable grounds for suspecting that the search was
necessary for a non-investigatory work-related purpose”—specifically the
supervisors were trying to determine whether the character limit under
the monthly plan with the provider was sufficient to meet the City’s
needs. The City and the Police Department “had a legitimate interest in
ensuring that employees were not being forced to pay out of their own
pockets for work-related expenses, or on the other hand that the City was
not paying for extensive personal communications.”

Justice Kennedy also found that the review of the text messages was
reasonable in scope “because it was an efficient and expedient way *~
determine whether Quon’s overages were the result of work-relates
messaging or personal use.” Moreover, Quon’s expectation of privacy, :
any, was at least diminished by the fact that the Department had maci-
Quon aware that his text messages were subject to auditing. Justi::
Kennedy noted that the audit of messages on an employer-provided pag<+
“was not nearly as intrusive as a search of his personal e-mail account =+«
pager, or a wiretap on his phone line, would have been. That the sez: .t
did reveal intimate details of Quon’s life does not make it unreasonabh:.:.
for under the circumstances a reasonable employer would not expect that
such a review would intrude on such matters.”

The lower court had found the search of the texts unreasonable
because the supervisors could have issued Quon a warning about
overages, or they could have had Quon provide the messages to them in
redacted form. But Justice Kennedy found that analysis to be inconsistent
with the Court’s Fourth Amendment jurisprudence. He noted that the
Court “has refused to declare that only the ‘least intrusive’ search
practicable can be reasonable under the Fourth Amendment. That
rationale could raise insuperable barriers to the exercise of virtually all
search-and-seizure powers because judges engaged in post-hoc
evaluations of government conduct can always imagine some alternative
means by which the objectives of the government might have been

K
-
I

accomplished.”
It should be noted that the Quon Court assumed arguendo that the

review of the text messages was a search in the first place. The City
contended that Quon had no expectation of privacy in his text messages
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because the Department gave him the pager and he was aware of the
possibility of monitoring. Justice Kennedy responded that it was
necessary to “proceed with care when considering the whole concept of
privacy expectations in communications made on electronic equipment
owned by a government employer. The judiciary risks error by
elaborating too fully on the Fourth Amendment implications of emerging
technology before its role in society has become clear.” It was unnecessary

to decide whether there was a search, because even if there was, it was
reasonable under the special needs exception.

Justice Stevens wrote a concurring opinion in Quon. Justice Scalia
wrote an opinion concurring in part and concurring in the judgment.

4. Roadblocks, Checkpoints and Suspicionless Seizures

Individual Stops Without Suspicion

in Delaware v. Prouse, 440 U.S. 648 (1979), the Court held that an
officer could not, in the absence of reasonable suspicion, stop an
automanbile and detain the driver in order to check his license and

regi=i- »iion. The officer in Prouse made an ad hoc, suspicionless stop, anr
the ' _rt expressed its concern with “the unconstrained exercise ¢
discre*ion.” The Court concluded that such an ad hoc stop was not ©
sufli -1y productive mechanism to justify the intrusion” and that there
wer: - -er, better ways to effectuate the state interest in vehicle
regi: ‘~~:ion and safety, such as yearly inspections. The majority
empi:v ‘red that it was not foreclosing as one possible alternative the

“quesiic::ing of all oncoming traffic at roadblock-type stops.” In response
to the smajority’s roadblock alternative, Justice Rehnquist argued in
dissent ihat the majority had “elevated the adage ‘misery loves company’
to a novel role in Fourth Amendment jurisprudence.” Why is it better to
stop everybody rather than anybody?

Permanent Checkpoints

The dictum in Prouse concerning the reasonableness of roadblock-
type stops was supported by the Court’s earlier decision in United States
v. Martinez-Fuerte, 428 U.S. 543 (1976). In Martinez-Fuerte the Court,
invoking Terry principles, approved suspicionless stops at permanent
checkpoints removed from the border. The Court emphasized that
suspicionless stops were necessary to implement the state interest in
regulating the flow of illegal aliens, and noted that the fixed checkpoint
was minimally intrusive. Justice Powell, writing for the Court, argued
that motorists are not surprised by a fixed checkpoint; that such
checkpoints limit the discretion of the officer; and that “the location of a
fixed checkpoint is not chosen by officers in the field, but by officials
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responsible for making overall decisions as to the most effective allocation
of limited enforcement resources.” Justice Powell stressed that it was
permissible to dispense with particularized suspicion because “we deal
neither with searches nor with the sanctuary of private dwellings.”

Temporary Checkpoints to Check for DUI

The Court upheld suspicionless stops at temporary sobriety
checkpoints in Michigan Department of State Police v. Sitz, 496 U.S. 444
(1990). The Michigan program allowed checkpoints to be set up by officers
in the field according to a list of considerations including “safety of the
location,” “minimum inconvenience for the driver,” and available space “to
pull the vehicle off the traveled portion of the roadway for further inquiry
if necessary.” Under the program, all motorists passing through the
checkpoint were stopped and briefly examined for signs of intoxication. If
the driver appeared intoxicated, he or she was directed to another area
where license and registration was checked, and further sobriety tests
were conducted if warranted. The only checkpoint operated under the
program resulted in a stop of 126 vehicles, and one arrest for druu.!
driving. The challenge in the Supreme Court focused solely on the init..’:
detention and associated preliminary investigation of motorists for sigr:

of intoxication.

Chief Justice Rehnquist’s opinion for five members of the Cour:
relied heavily on Martinez-Fuerte, and applied the “misery loves
company” rationale that then-Justice Rehnquist had criticized in Prous:

Respondents in Sitz argued that a reasonableness balancii
approach could not be employed to evaluate sobriety checkpoints, because
there was no special need beyond criminal law enforcement at stakeo.
They argued that sobriety checkpoints are simply used to enforce criminal
laws prohibiting drunk driving.

The majority responded that a special need beyond criminal law
enforcement was not required to support reasonableness balancing for
stops at fixed checkpoints. The Chief Justice stated that the special needs
analysis of Skinner et al. “was in no way designed to repudiate our prior
cases dealing with police stops.” Thus, the Court relied on the Terry line
of cases rather than on the “special needs” line of cases.

Balancing the interests of the state and the individual, as permitted
for law enforcement seizures by Terry, the Chief Justice quoted from
Martinez-Fuerte, and concluded that the intrusiveness of a sobriety
checkpoint was extremely limited:

At traffic checkpoints the motorist can see that other vehicles
are being stopped, he can see visible signs of the officers’ authority,
and he is much less likely to be frightened or annoyed by the
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intrusion. * ** Here, checkpoints are selected pursuant to the
guidelines, and uniformed police officers stop every approaching
vehicle. The intrusion resulting from the brief stop at the sobriety
checkpoint is for constitutional purposes indistinguishable from the
checkpoint stops we upheld in Martinez-Fuerte.

Against this limited intrusion, the Court balanced the State’s heavy
interest in eradicating drunk driving. Chief Justice Rehnquist rejected
the argument that sobriety checkpoints did not effectively advance this
undeniable state interest. He stated that references to effectiveness of
searches and seizures in previous cases, such as Prouse, were not
intended “to transfer from politically accountable officials to the courts
the decision as to which among reasonable alternative law enforcement
techniques should be employed to deal with a serious public danger.” The
Court concluded that “the choice among such reasonable alternatives
remains with the government officials who have a unique understanding
of, and a responsibility for, limited public resources.” The majority faulted

the lower court for its “searching examination” of the effectiveness of
sobrizty checkpoints.

osustice Stevens wrote a dissenting opinion joined in large part by
Justiczs Brennan and Marshall. He argued that unlike the permanent,
fixed oneckpoint in Martinez-Fuerte, the police operating a sobriety
chect:izoint “have extremely broad discretion in determining the exact
tim:n¢ and placement of the roadblock.” Moreover, a temporary

checlsoint is more intrusive because of the element of surprise that it
presents:

A driver who discovers an unexpected checkpoint on a familiar
local road will be startled and distressed. She may infer, correctly,
that the checkpoint is not simply “business as usual,” and may
likewise infer, again correctly, that the police have made a
discretionary decision to focus their law enforcement efforts upon her
and others who pass the chosen point.

QUESTIONS AFTER SITZ

The Court in Sitz chided the lower court for second-guessing the
legislature’s determination that roadblocks would be an effective means of
investigating and deterring drunk driving. Yet in Chandler, supra, the Court
second-guessed the legislature’s determination that its drug-testing plan
would be an effective means of detecting and deterring drug use in
candidates for public office. How do you square the two cases?

On the problems of figuring out the effectiveness of a sobriety
checkpoint—and the consequent need to defer to police on such questions—
see Judge Boudin in United States v. William, 603 F.3d 66 (1st Cir. 2010), a
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case in which the defendant was stopped at a sobriety checkpoint and drugs
were eventually found in his car:

William argues that * * * the data offered to support the use of this
checkpoint at this location was inadequate and that the results in arrest
numbers were unimpressive. Certainly one can imagine a purported
sobriety checkpoint whose location or timing was demonstrably unlikely
to be of use. But in Sitz, Chief Justice Rehnquist went out of his way to
say that whether and where to establish a stop is primarily a judgment
for state or local officials. In addition, using the number of drunk driving
arrests resulting from a specific checkpoint has at least two problems:
one is that the reasonableness of the effort is primarily a forward-looking
exercise (in fact, the percentage of arrests in Sitz was very low); and the
other is that sobriety checkpoints likely have a deterrent value apart
from immediate detentions resulting from the stops.

If Martinez-Fuerte is the correct analogy, can Sitz stand for the
proposition that daily stops are permissible at any location? Can Martinez-
Fuerte justify roving or moveable checkpoints? If so, who decides where thess
checkpoints should be placed? Does it make a difference that the location of
the checkpoint in Martinez-Fuerte was chosen by high level officials rathe:

than by officers in the field?

Drug Checkpoints
In the following case, the Court essentially revised its analysis in .%.:-
and distinguished sobriety roadblocks from checkpoints designed to chc:.’
for drugs. The Court invalidates a roadblock program because its prinis.e.
purpose was to enforce the criminal law. How is a court supposed .
determine whether the state has an improper purpose after this case?

CITY OF INDIANAPOLIS V. EDMOND

Supreme Court of the United States, 2000.
531 U.S. 32.

JUSTICE O’CONNOR delivered the opinion of the Court.

In Michigan Dept. of State Police v. Sitz and United States v.
Martinez-Fuerte we held that brief, suspicionless seizures at highway
checkpoints for the purposes of combating drunk driving and intercepting
illegal 1immigrants were constitutional. We now consider the
constitutionality of a highway checkpoint program whose primary
purpose is the discovery and interdiction of illegal narcotics.

* %k %

In August 1998, the city of Indianapolis began to operate vehicle
checkpoints on Indianapolis roads in an effort to interdict unlawful drugs.
The city conducted six such roadblocks between August and November
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that year, stopping 1,161 vehicles and arresting 104 motorists. Fifty-five
arrests were for drug-related crimes, while 49 were for offenses unrelated

to drugs. The overall “hit rate” of the program was thus approximately
nine percent.

The parties stipulated to the facts concerning the operation of the
checkpoints by the Indianapolis Police Department (IPD) for purposes of
the preliminary injunction proceedings instituted below. At each
checkpoint location, the police stop a predetermined number of vehicles.
* * * Pursuant to written directives issued by the chief of police, at least
one officer approaches the vehicle, advises the driver that he or she is
being stopped briefly at a drug checkpoint, and asks the driver to produce
a license and registration. The officer also looks for signs of impairment
and conducts an open-view examination of the vehicle from the outside. A
narcotics-detection dog walks around the outside of each stopped vehicle.

The directives instruct the officers that they may conduct a search
only by consent or based on the appropriate quantum of particularized
susr.icion. The officers must conduct each stop in the same manner until
pari.cularized suspicion develops, and the officers have no discretion to
stop nyv vehicle out of sequence. * * * [Clheckpoint locations are selected
wecj.< v advance based on such considerations as area crime statistics
anc i:z!lic flow. The checkpoints are generally operated during daylight
hour: =nd are identified with lighted signs reading, “NARCOTICS
CHECWPOINT _ MILE AHEAD, NARCOTICS K-9 IN USE, BE
PR¥Y:?2 1D TO STOP.” Once a group of cars has been stopped, other
traffic , roceeds without interruption until all the stopped cars have been
proce:.scd or diverted for further processing. * * * [T]he average stop for a

vehicle not subject to further processing lasts two to three minutes or
less.

Respondents James Edmond and Joell Palmer were each stopped at a
narcotics checkpoint in late September 1998. Respondents then filed a
lawsuit on behalf of themselves and the class of all motorists who had
been stopped or were subject to being stopped in the future at the
Indianapolis drug checkpoints. Respondents claimed that the roadblocks
violated the Fourth Amendment of the United States Constitution. * * *

[The court of appeals held that the checkpoints violated the Fourth
Amendment.]

* * * A search or seizure is ordinarily unreasonable in the absence of
individualized suspicion of wrongdoing. Chandler v. Miller. While such
suspicion is not an “irreducible” component of reasonableness, Martinez-
Fuerte, we have recognized only limited circumstances in which the usual
rule does not apply. For example, we have upheld certain regimes of
suspicionless searches where the program was designed to serve “special
needs, beyond the normal need for law enforcement.” [The Court
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describes its drug-testing cases.] We have also allowed searches for
certain administrative purposes without particularized suspicion of
misconduct, provided that those searches are appropriately limited. See,
e.g., New York v. Burger (warrantless administrative inspection of
premises of “closely regulated” business); Camara v. Municipal Court of
City and County of San Francisco (administrative inspection to ensure

compliance with city housing code).
* %k %

In Sitz, we evaluated the constitutionality of a Michigan highway
sobriety checkpoint program. The Sitz checkpoint involved brief
suspicionless stops of motorists so that police officers could detect signs of
intoxication and remove impaired drivers from the road. * ** This
checkpoint program was clearly aimed at reducing the immediate hazard
posed by the presence of drunk drivers on the highways, and there was an
obvious connection between the imperative of highway safety and the law
enforcement practice at issue. The gravity of the drunk driving problem
and the magnitude of the State’s interest in getting drunk drivers off th::
road weighed heavily in our determination that the program wa:

constitutional.

In Prouse, we invalidated a discretionary, suspicionless stop for :.
spot check of a motorist’s driver’s license and vehicle registration. 1" =
officer’s conduct in that case was unconstitutional primarily on accoui:! =
“standardless and unconstrained discretion.” ‘v
’ “vital interest in ensuring that «: -

4.1

his exercise of
nonetheless acknowledged the States
those qualified to do so are permitted to operate motor vehicles, i~

these vehicles are fit for safe operation, and hence that licensi:. .,
registration, and vehicle inspection requirements are being observe:l.”
Accordingly, we suggested that “[qJuestioning of all oncoming traffic st
roadblock-type stops” would be a lawful means of serving this interest in

highway safety.

We further indicated in Prouse that we considered the purposes of
such a hypothetical roadblock to be distinct from a general purpose of
investigating crime. * * * [Tlhe common thread of highway safety thus

run(s] through Sitz and Prouse * * *,

It is well established that a vehicle stop at a highway checkpoint
effectuates a seizure within the meaning of the Fourth Amendment. The
fact that officers walk a narcotics-detection dog around the exterior of
each car at the Indianapolis checkpoints does not transform the seizure
into a search. See United States v. Place. * ** [W]hat principally
distinguishes these checkpoints from those we have previously approved

is their primary purpose.
As petitioners concede, the Indianapolis checkpoint program
unquestionably has the primary purpose of interdicting illegal narcotics.
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In their stipulation of facts, the parties repeatedly refer to the
checkpoints as “drug checkpoints” and describe them as “being operated
by the City of Indianapolis in an effort to interdict unlawful drugs in
Indianapolis.” In addition, the first document attached to the parties’
stipulation is entitled “DRUG CHECKPOINT CONTACT OFFICER
DIRECTIVES BY ORDER OF THE CHIEF OF POLICE.”. These
directives instruct officers to “[a]dvise the citizen that they are being
stopped briefly at a drug checkpoint.” * * * Further, * * * the checkpoints
are identified with lighted signs reading, “‘NARCOTICS CHECKPOINT

__ MILE AHEAD, NARCOTICS K-9 IN USE, BE PREPARED TO
STOP.” * * *

We have never approved a checkpoint program whose primary
purpose was to detect evidence of ordinary criminal wrongdoing. * * *
[EJach of the checkpoint programs that we have approved was designed
primarily to serve purposes closely related to the problems of policing the
border or the necessity of ensuring roadway safety. Because the primary
purpcae of the Indianapolis narcotics checkpoint program is to uncover

evidenia of ordinary criminal wrongdoing, the program contravenes the
Four:li Amendment.

" ~itioners propose several ways in which the narcotics-detection
purnco: of the instant checkpoint program may instead resemble the
priit..- -2 purposes of the checkpoints in Sitz and Martinez-Fuerte.
Peti.” -ers state that the checkpoints in those cases had the same
ultiz: “» purpose of arresting those suspected of committing crimes.
Secuiri 7 the border and apprehending drunk drivers are, of course, law
enfoic ient activities, and law enforcement officers employ arrests and
crimii.2 prosecutions in pursuit of these goals. If we were to rest the case
at thic iiigh level of generality, there would be little check on the ability of
the authorities to construct roadblocks for almost any conceivable law
enforcement purpose. Without drawing the line at roadblocks designed
primarily to serve the general interest in crime control, the Fourth
Amendment would do little to prevent such intrusions from becoming a
routine part of American life.

Petitioners also emphasize the severe and intractable nature of the
drug problem as justification for the checkpoint program. There is no
doubt that traffic in illegal narcotics creates social harms of the first
magnitude. * * * But the gravity of the threat alone cannot be dispositive
of questions concerning what means law enforcement officers may employ
to pursue a given purpose. Rather, in determining whether individualized
suspicion is required, we must consider the nature of the interests
threatened and their connection to the particular law enforcement
practices at issue. We are particularly reluctant to recognize exceptions to
the general rule of individualized suspicion where governmental
authorities primarily pursue their general crime control ends.
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Nor can the narcotics-interdiction purpose of the checkpoints be
rationalized in terms of a highway safety concern similar to that present
in Sitz. The detection and punishment of almost any criminal offense
serves broadly the safety of the community, and our streets would no
doubt be safer but for the scourge of illegal drugs. Only with respect to a
smaller class of offenses, however, is society confronted with the type of
immediate, vehicle-bound threat to life and limb that the sobriety
checkpoint in Sitz was designed to eliminate.

Petitioners also liken the anticontraband agenda of the Indianapolis
checkpoints to the antismuggling purpose of the checkpoints in Martinez-
Fuerte. Petitioners cite this Court’s conclusion in Martinez-Fuerte that the
flow of traffic was too heavy to permit “particularized study of a given car
that would enable it to be identified as a possible carrier of illegal aliens,”
and claim that this logic has even more force here. The problem with this
argument is that the same logic prevails any time a vehicle is employed to
conceal contraband or other evidence of a crime. This type of connection to
the roadway is very different from the close connection to roadway safeiy
that was present in Sitz and Prouse. Further, the Indianapoiis
checkpoints are far removed from the border context that was crucia! i.:

Martinez-Fuerte. * * *

* * * We decline to suspend the usual requirement of individusaj:z~:
suspicion where the police seek to employ a checkpoint primarily {or *: ¢
ordinary enterprise of investigating crimes. We cannot sanction s:. .
justified only by the generalized and ever-present possibility .
interrogation and inspection may reveal that any given motorist . ..

committed some crime.

Of course, there are circumstances that may justify a
enforcement checkpoint where the primary purpose would otherwise, but
for some emergency, relate to ordinary crime control. For example * * *
the Fourth Amendment would almost certainly permit an appropriately
tailored roadblock set up to thwart an imminent terrorist attack or to
catch a dangerous criminal who is likely to flee by way of a particular
route. The exigencies created by these scenarios are far removed from the
circumstances under which authorities might simply stop cars as a
matter of course to see if there just happens to be a felon leaving the
jurisdiction. While we do not limit the purposes that may justify a
checkpoint program to any rigid set of categories, we decline to approve a
program whose primary purpose is ultimately indistinguishable from the

izw

general interest in crime control.
Petitioners argue that our prior cases preclude an inquiry into the

purposes of the checkpoint program. For example, they cite Whren v.
United States, *** to support the proposition that “where the

government articulates and pursues a legitimate interest for a
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suspicionless stop, courts should not look behind that interest to
determine whether the government’s ‘primary purpose’ is valid.” These
cases, however, do not control the instant situation.

In Whren, we held that an individual officer’s subjective intentions
are irrelevant to the Fourth Amendment validity of a traffic stop that is
justified objectively by probable cause to believe that a traffic violation
has occurred. * * * In so holding, we expressly distinguished cases where

we had addressed the validity of searches conducted in the absence of
probable cause. * * *

Whren therefore reinforces the principle that, while “[s]ubjective
intentions play no role in ordinary, probable-cause Fourth Amendment
analysis,” programmatic purposes may be relevant to the validity of
Fourth Amendment intrusions undertaken pursuant to a general scheme
without individualized suspicion. Accordingly, Whren does not preclude
an inquiry into programmatic purpose in such contexts. It likewise does
not preclude an inquiry into programmatic purpose here.

* % %

Patitioners argue that the Indianapolis checkpoint program is
justiiz-d by its lawful secondary purposes of keeping impaired motorists
off the road and verifying licenses and registrations. If this were the case,
hows ., law enforcement authorities would be able to establish
chect:isints for virtually any purpose so long as they also included a
licensz or sobriety check. For this reason, we examine the available
evidoinee to determine the primary purpose of the checkpoint program.
While =« recognize the challenges inherent in a purpose inquiry, courts
routinely engage in this enterprise in many areas of constitutional
jurisprudence as a means of sifting abusive governmental conduct from
that which is lawful. As a result, a program driven by an impermissible
purpose may be proscribed while a program impelled by licit purposes is
permitted, even though the challenged conduct may be outwardly similar.
While reasonableness under the Fourth Amendment is predominantly an
objective inquiry, our special needs and administrative search cases
demonstrate that purpose is often relevant when suspicionless intrusions
pursuant to a general scheme are at issue.2

LR

Our holding also does not affect the validity of border searches or
searches at places like airports and government buildings, where the

a  Because petitioners concede that the primary purpose of the Indianapolis checkpoints is

narcotics detection, we need not decide whether the State may establish a checkpoint program
with the primary purpose of checking licenses or driver sobriety and a secondary purpose of
interdicting narcotics. Specifically, we express no view on the question whether police may

expand the scope of a license or sobriety checkpoint seizure in order to detect the presence of
drugs in a stopped car.
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need for such measures to ensure public safety can be particularly acute.
Nor does our opinion speak to other intrusions aimed primarily at
purposes beyond the general interest in crime control. Our holding also
does not impair the ability of police officers to act appropriately upon
information that they properly learn during a checkpoint stop justified by
a lawful primary purpose, even where such action may result in the
arrest of a motorist for an offense unrelated to that purpose. Finally, we
caution that the purpose inquiry in this context is to be conducted only at
the programmatic level and is not an invitation to probe the minds of

individual officers acting at the scene.

Because the primary purpose of the Indianapolis checkpoint program
is ultimately indistinguishable from the general interest in crime control,
the checkpoints violate the Fourth Amendment. The judgment of the
Court of Appeals is accordingly affirmed.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE THOMAS joins,
and with whom JUSTICE SCALIA joins [in relevant part},

dissenting.
* % %

* * * The only difference between this case and Sitz is the presencs ¥
the dog. We have already held, however, that a “sniff test” by a trainc.:
narcotics dog is not a “search” within the meaning of the Fou:
Amendment because it does not require physical intrusion of the ¢/ -
being sniffed and it does not expose anything other than the contrata
items. And there is nothing in the record to indicate that the dog s:.:f:
lengthens the stop. Finally, the checkpoints’ success rate—49 arrest: “:r
offenses unrelated to drugs—only confirms the State’s legitiriu:ie
interests in preventing drunken driving and ensuring the proper licenzing
of drivers and registration of their vehicles. These stops effectively serve
the State’s legitimate interests; they are executed in a regularized and
neutral manner; and they only minimally intrude upon the privacy of the
motorists. They should therefore be constitutional.

* % %

[T]he Court’s newfound non-law-enforcement primary purpose test is
both unnecessary to secure Fourth Amendment rights and bound to
produce wide-ranging litigation over the “purpose” of any given seizure.
Police designing highway roadblocks can never be sure of their validity,
since a jury might later determine that a forbidden purpose exists.

* * * [[)f the Indianapolis police had assigned a different purpose to
their activity here, but in no way changed what was done on the ground
to individual motorists, it might well be valid. [The Chief Justice cites the
majority’s footnote concerning the possible permissibility of a checkpoint
whose secondary purpose is drug interdiction.] The Court’s non-law-
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enforcement primary purpose test simply does not serve as a proxy for
anything that the Fourth Amendment is, or should be, concerned about in
the automobile seizure context.

* % %
JUSTICE THOMAS, dissenting.

Taken together, our decisions in Michigan Dept. of State Police v.
Sitz and United States v. Martinez-Fuerte stand for the proposition that
suspicionless roadblock seizures are constitutionally permissible if
conducted according to a plan that limits the discretion of the officers
conducting the stops. I am not convinced that Sitz and Martinez-Fuerte
were correctly decided. Indeed, I rather doubt that the Framers of the
Fourth Amendment would have considered “reasonable” a program of
indiscriminate stops of individuals not suspected of wrongdoing.

Respondents did not, however, advocate the overruling of Sitz and
Martinez-Fuerte, and I am reluctant to consider such a step without the
benstit of briefing and argument. For the reasons given by THE CHIEF
JUSTICE, I believe that those cases compel upholding the program at
issu: huere. I, therefore, join his opinion.

NOTE ON EDMOND AND CHECKPOINTS AFTER 9/11

“n» Edmond majority was concerned that checkpoints would become “a
routi:=2 part of American life.” After 9/11, checkpoints have indeed become
rouzise  Many of the checkpoints are not simply seizures, but intrusive
seaii.en as well (e.g., airport checkpoints). But the checkpoints seem to fall
with*: ~he majority’s perhaps prophetic paragraph that permits terrorism-
related checkpoints without any showing of suspicion. And if these are
“special needs” checkpoints, then the additional step of a search can usually
be justified by balancing the government’s interest in rooting out terrorism
against the individual’s diminished interest in privacy.

Terrorism-related checkpoints after 9/11 have routinely been upheld. An
example is United States v. Green, 293 F.3d 855 (5th Cir. 2002), upholding a

suspicionless roadblock check on an open military installation. The court
declared as follows:

We believe that this case differs substantially from Edmond in two
respects. First, the protection of the nation’s military installations from
acts of domestic or international terrorism is a unique endeavour, akin
to the policing of our borders, and one in which a greater degree of
intrusiveness may be allowed. Second, those cases focusing not on
unique, national challenges, but instead on road safety, are concerned
with dangers specifically associated with vehicles and therefore justify
suspicionless checkpoint seizures. Since we know from painful
experience that vehicles are often used to transport and deliver
explosives in the form of “car bombs,” and that military installations
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have historically faced greater risk than civilian communities of such a

bombing, vehicles pose a special risk.

The majority in Edmond also seemed to approve of emergency
roadblocks to catch a dangerous criminal, such as were used during the
Washington, D.C. area sniper attacks. Where is the line, then, between crime

enforcement and special needs?
Drug Interdiction as a Secondary Purpose

The majority in Edmond dropped a footnote to state that it was not
deciding whether checkpoints are invalid if they have drug interdiction as
a secondary purpose. Throughout the opinion, the Court emphasizes that
the primary purpose of the Indianapolis checkpoint was drug interdiction,
as opposed to a vehicle-related threat to public safety. After Edmond,
courts have upheld checkpoints where the articulated primary purpose
effectuates special needs beyond law enforcement—-even though there is
also a secondary purpose of drug interdiction. See, e.g., United States v.
Davis, 270 F.3d 977 (D.C.Cir. 2001) (checkpoint not invalidated by
secondary purpose of drug interdiction, noting that Edmond “more thamn
suggests that if the ‘primary purpose’ had been for a purpose the Cciix:
endorsed—such as detecting drunk drivers, or checking licenses—: =
roadblock would be constitutional.”); United States v. Moreno-Vargas. & -.
F.3d 489 (5th Cir. 2002) (use of drug-detecting dogs at a permanent {xz;
immigration checkpoint does not invalidate the checkpoint stops; di....
interdiction was a permissible secondary purpose of the checkpoint).

Assuming there is a constitutional distinction between primary 2: o
secondary purposes, how hard is it for the government to evade i«
Court’s holding in Edmond? What prevents the government from labeli-g
its checkpoint a “sobriety” or “registration” checkpoint, and keeping =
drug detecting dog at the checkpoint as part of a specified “secondary”

purpose?
Drug-Detection as a Vehicle-Related Safety Interest

The Edmond Court distinguished sobriety checkpoints from the
Indianapolis drug interdiction checkpoint on the ground that drunk
drivers present an immediate, vehicle-related safety threat while drug
dealers do not raise a specific safety issue merely by driving. Does this
mean that suspicionless drug checkpoints would be permitted if they are
styled as an attempt to detect those who are driving under the influence of

drugs?
What if the state can make a reasonable argument that drug dealers

do indeed create a vehicle-related threat to safety? After all, drug dealers
are probably not the safest drivers. They are likely to double park,
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commit illegal u-turns, and generally act without concern of the traffic
laws. In United States v. Davis, 270 F.3d 977 (D.C.Cir. 2001), the court
upheld a checkpoint that was in response to community complaints that
drug dealers and buyers in cars were speeding, committing illegal u-
turns, and causing traffic congestion. The Court noted that the primary
purpose of the roadblock was to remedy the traffic problems caused by
drug-dealing and “[w]hatever advantage was gained in drug enforcement
was coincidental to the principal purpose of the traffic roadblocks.” If this
is correct, how much is left of the majority opinion in Edmond?

Suspicionless Checkpoints to Obtain Information
About a Crime: Illinois v. Lidster

In Illinois v. Lidster, 540 U.S. 439 (2004), Justice Breyer wrote for
the Court as it upheld a highway checkpoint where motorists were
stopped, without suspicion, so that police could ask them about a recent
hit-and-run accident. The roadblock was established about a week after
the accident on the same highway where the accident occurred and at
about the same time of night. Lidster was driving a minivan as he
apprcached the checkpoint, his van swerved and nearly hit one of the

offic:.r¢, and eventually Lidster was arrested for and convicted of driving
un¢-. ¢he influence.

;iuntice Breyer reasoned that the checkpoint stop was different from
Edrp:.i:nd because the officers were not stopping cars to determine
whetier occupants were committing crimes and the objective of the
Illir.#:. roadblock was not to further a “general interest in crime control,”
He c-:icluded that information-seeking highway stops are less likely to
provoke anxiety or to prove intrusive than other stops and “citizens will
often react positively when police simply ask for their help as responsible
citizens to give whatever information they may have to aid law
enforcement.” dJustice Breyer found that the roadblock was reasonable
given that “[t]he relevant public concern was grave” in light of the fact
that the accident has resulted in a death, “[t]he stop advanced this grave
public concern to a significant degree,” and “[t]he police appropriately

tailored their checkpoint stops to fit important criminal investigatory
needs.”

Justice Stevens, joined by Justices Souter and Ginsburg, concurred in
part and dissented in part. He agreed that Edmunds was not controlling,
but found that the reasonableness of the checkpoint was a close question

that justified a remand to the state courts so that they could address that
question.
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5. DNA Testing

When, if ever, is suspicionless DNA testing of individuals reasonable?
Can DNA testing—comparing a person’s DNA against a database for
identification—be justified as promoting “special needs” beyond ordinary
criminal law enforcement? The Court considered these questions in the

following case.

MARYLAND V. KING

Supreme Court of the United States, 2013.
133 S.Ct. 1958.

JUSTICE KENNEDY delivered the opinion of the Court.

In 2003 a man concealing his face and armed with a gun broke into a
woman’s home in Salisbury, Maryland. He raped her. The police were
unable to identify or apprehend the assailant based on any detailed

description or other evidence they then had, but they did obtain from the

victim a sample of the perpetrator’s DNA.

In 2009 Alonzo King was arrested in Wicomico County, Maryl: .4,
and charged with first- and second-degree assault for menacing a grour. :-“
people with a shotgun. As part of a routine booking procedure for se:iy::
offenses, his DNA sample was taken by applying a cotton swab or . zr
paper—known as a buccal swab—to the inside of his cheeks. The "'/
was found to match the DNA taken from the Salisbury rape victim. # ..o
was tried and convicted for the rape. * * *

The Court of Appeals of Maryland, on review of Kings r=:.:
conviction, ruled that the DNA taken when King was booked for the %::;9
charge was an unlawful seizure because obtaining and using the check
swab was an unreasonable search of the person. It set the rape conviction
aside. This Court granted certiorari and now reverses the judgment of the

Maryland court.
I

When King was arrested on April 10, 2009, for menacing a group of
people with a shotgun and charged in state court with both first- and
second-degree assault, he was processed for detention in custody at the
Wicomico County Central Booking facility. Booking personnel used a
cheek swab to take the DNA sample from him pursuant to provisions of
the Maryland DNA Collection Act (or Act).

* % %

The advent of DNA technology is one of the most significant scientific
advancements of our era. The full potential for use of genetic markers in
medicine and science is still being explored, but the utility of DNA
identification in the criminal justice system is already undisputed. Since
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the first use of forensic DNA analysis to catch a rapist and murderer in
England in 1986, law enforcement, the defense bar, and the courts have
acknowledged DNA testing’s unparalleled ability both to exonerate the
wrongly convicted and to identify the guilty. * * *

The current standard for forensic DNA testing relies on an analysis
of the chromosomes located within the nucleus of all human cells. The
DNA material in chromosomes is composed of “coding” and “noncoding”
regions. The coding regions are known as genes and contain the
information necessary for a cell to make proteins. Non-protein-coding
regions are not related directly to making proteins, and have been
referred to as “junk” DNA. The adjective ‘“junk” may mislead the
layperson, for in fact this is the DNA region used with near certainty to
identify a person. The term apparently is intended to indicate that this
particular noncoding region, while useful and even dispositive for
purposes like identity, does not show more far-reaching and complex
characteristics like genetic traits.

% % The Act authorizes Maryland law enforcement authorities to
collec’ X NA samples from “an individual who is charged with ... a crime
of vicii.::ce or an attempt to commit a crime of violence; or . . . burglary or
an ai’~ aot to commit burglary.” * * * Once taken, a DNA sample may not
be pi v 2ssed or placed in a database before the individual is arraigned
(unles: e individual consents). It is at this point that a judicial officer
ensuv.: . cnat there is probable cause to detain the arrestee on a qualifying
seric = nifense. If all qualifying criminal charges are determined to be
unsupiseted by probable cause the DNA sample [is] immediately
destraved. DNA samples are also destroyed if a criminal action begun
against the individual does not result in a conviction, the conviction is
finally reversed or vacated and no new trial is permitted, or the
individual is granted an unconditional pardon.

The Act also limits the information added to a DNA database and
how it may be used. Specifically, only DNA records that directly relate to
the identification of individuals [may] be collected and stored. No purpose
other than identification is permissible * * *, Tests for familial matches
are also prohibited. The officers involved in taking and analyzing
respondent’s DNA sample complied with the Act in all respects.

Respondent’s DNA was collected in this case using a common
procedure known as a “buccal swab.” Buccal cell collection involves wiping
a small piece of filter paper or a cotton swab similar to a Q-tip against the

inside cheek of an individual’s mouth to collect some skin cells. The
procedure is quick and painless. * * *

Respondent’s identification as the rapist resulted in part through the
operation of a national project to standardize collection and storage of
DNA profiles. Authorized by Congress and supervised by the Federal
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Bureau of Investigation, the Combined DNA Index System (CODIS)
connects DNA laboratories at the local, state, and national level. Since its
authorization in 1994, the CODIS system has grown to include all 50
States and a number of federal agencies. CODIS collects DNA profiles
provided by local laboratories taken from arrestees, convicted offenders,
and forensic evidence found at crime scenes. *** [Tlhe DNA
identification is accompanied only by information denoting the laboratory
and the analyst responsible for the submission. In short, CODIS sets
uniform national standards for DNA matching and then facilitates
connections between local law enforcement agencies who can share more
specific information about matched * * * profiles.

All 50 States require the collection of DNA from felony convicts, and
respondent does not dispute the validity of that practice. Twenty-eight
States and the Federal Government have adopted laws similar to the
Maryland Act authorizing the collection of DNA from some or all
arrestees. * * * At issue is a standard, expanding technology already in
widespread use throughout the Nation.

** * [t can be agreed that using a buccal swab on the inner tissues «?
a person’s cheek in order to obtain DNA samples is a search. * * *

A buccal swab is a far more gentle process than a venipunctus: ..
draw blood. It involves but a light touch on the inside of the cheek * * =,
The fact than an intrusion is negligible is of central relevanoz ::
determining reasonableness, although it is still a search as the i:w

defines that term.
* % %

In some circumstances, such as “[wlhen faced with special 1aw
enforcement needs, diminished expectations of privacy, minimal
intrusions, or the like, the Court has found that certain general, or
individual, circumstances may render a warrantless search or seizure
reasonable.” Illinois v. McArthur, 531 U.S. 326, 330 (2001). * * * The need
for a warrant is perhaps least when the search involves no discretion that
could properly be limited by the “interpo[lation of] a neutral magistrate
between the citizen and the law enforcement officer.” Treasury Employees

v. Von Raab.

The instant case can be addressed with this background. The
Maryland DNA Collection Act provides that, in order to obtain a DNA
sample, all arrestees charged with serious crimes must furnish the
sample on a buccal swab applied, as noted, to the inside of the cheeks.
The arrestee is already in valid police custody for a serious offense
supported by probable cause. The DNA collection is not subject to the
judgment of officers whose perspective might be colored by their primary
involvement in “the often competitive enterprise of ferreting out crime.”
Johnson v. United States, 333 U.S. 10, 14 (1948). As noted by this Court
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in a different but still instructive context involving blood testing, “[bJoth
the circumstances justifying toxicological testing and the permissible
limits of such intrusions are defined narrowly and specifically in the
regulations that authorize them. ... Indeed, in light of the standardized
nature of the tests and the minimal discretion vested in those charged
with administering the program, there are virtually no facts for a neutral
magistrate to evaluate.” Skinner, supra, at 622. Here, the search effected
by the buccal swab of respondent falls within the category of cases this
Court has analyzed by reference to the proposition that the “touchstone of

the Fourth Amendment is reasonableness, not individualized suspicion.”
Samson.

Even if a warrant is not required, a search is not beyond Fourth
Amendment scrutiny; for it must be reasonable in its scope and manner of
execution. To say that no warrant is required is merely to acknowledge
that rather than employing a per se rule of unreasonableness, we balance
the privacy-related and law enforcement-related concerns to determine if
the intrusion was reasonable. This application of traditional standards of
reascr.nbleness requires a court to weigh the promotion of legitimate
gover.unental interests against the degree to which the search intrudes
upor: =11 individual’s privacy. ** *

1" . legitimate government interest served by the Maryland DNA
Colle:-io.r Act is one that is well established: the need for law
enfor:. .- :=2nt officers in a safe and accurate way to process and identify
the p-viciis and possessions they must take into custody. It is beyond
dispucc that probable cause provides legal justification for arresting a
person suspected of crime, and for a brief period of detention to take the
adminisirative steps incident to arrest. Also uncontested is the right on
the part of the Government, always recognized under English and

American law, to search the person of the accused when legally arrested.
* % %

The routine administrative procedure[s] at a police station house
incident to booking and jailing the suspect derive from different origins
and have different constitutional justifications than, say, the search of a
place; for the search of a place not incident to an arrest depends on the
fair probability that contraband or evidence of a crime will be found in a
particular place. The interests are further different when an individual is
formally processed into police custody. Then “the law is in the act of
subjecting the body of the accused to its physical dominion.” People v.
Chiagles, 237 N.Y. 193, 197, 142 N.E. 583, 584 (1923) (Cardozo, J.). When
probable cause exists to remove an individual from the normal channels
of society and hold him in legal custody, DNA identification plays a
critical role in serving those interests.
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First, “[i]n every criminal case, it is known and must be known who
has been arrested and who is being tried.” Hiibel v. Sixth Judicial Dist.
Court of Nev., Humboldt Cty., 542 U.S. 177 (2004). An individual’s
identity is more than just his name or Social Security number, and the
government’s interest in identification goes beyond ensuring that the
proper name is typed on the indictment. *** It is a well recognized
aspect of criminal conduct that the perpetrator will take unusual steps to
conceal not only his conduct, but also his identity. * * * An arrestee may
be carrying a false ID or lie about his identity, and criminal history
records can be inaccurate or incomplete.

A suspect’s criminal history is a critical part of his identity that
officers should know when processing him for detention. It is a common
occurrence that people detained for minor offenses can turn out to be the
most devious and dangerous criminals. Police already seek this crucial
identifying information. They use routine and accepted means as varied
as comparing the suspect’s booking photograph to sketch artiscs’
depictions of persons of interest, showing his mugshot to potential

witnesses, and of course making a computerized comparison of ii:
arrestee’s fingerprints against electronic databases of known crin.ic::}
and unsolved crimes. In this respect the only difference between %

analysis and the accepted use of fingerprint databases is the unpars:iei::
accuracy DNA provides.

The task of identification necessarily entails searching publi: --.-d

police records based on the identifying information provided by . =
arrestee to see what is already known about him. * * * A DNA profiic is
useful to the police because it gives them a form of identification to search
the records already in their valid possession. In this respect the usc of
DNA for identification is no different than matching an arrestee’s face to
a wanted poster of a previously unidentified suspect; or matching tattoos
to known gang symbols to reveal a criminal affiliation; or matching the
arrestee’s fingerprints to those recovered from a crime scene. ***
Second, law enforcement officers bear a responsibility for ensuring that
the custody of an arrestee does not create inordinate risks for facility
staff, for the existing detainee population, and for a new detainee. DNA
identification can provide untainted information to those charged with
detaining suspects and detaining the property of any felon. For these
purposes officers must know the type of person whom they are detaining,
and DNA allows them to make critical choices about how to proceed.

* k %
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Third, looking forward to future stages of criminal prosecution, the
Government has a substantial interest in ensuring that persons accused
of crimes are available for trials. A person who is arrested for one offense
but knows that he has yet to answer for some past crime may be more
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inclined to flee the instant charges, lest continued contact with the
criminal justice system expose one or more other serious offenses. For
example, a defendant who had committed a prior sexual assault might be
inclined to flee on a burglary charge, knowing that in every State a DNA
sample would be taken from him after his conviction on the burglary
charge that would tie him to the more serious charge of rape. * **
Fourth, an arrestee’s past conduct is essential to an assessment of the
danger he poses to the public, and this will inform a court’s determination
whether the individual should be released on bail. *** DNA
identification of a suspect in a violent crime provides critical information
to the police and judicial officials in making a determination of the
arrestee’s future dangerousness. * * *

This interest is not speculative. In considering laws to require
collecting DNA from arrestees, government agencies around the Nation
found evidence of numerous cases in which felony arrestees would have
been identified as violent through DNA identification matching them to
previous crimes but who later committed additional crimes because such
identi‘ication was not used to detain them. * * *

#-m:ent capabilities make it possible to complete a DNA
identifization that provides information essential to determining whether
a deiz.:2d suspect can be released pending trial. Regardless of when the

initiz! bail decision is made, release is not appropriate until a further

deterr :ivation is made as to the person’s identity in the sense not only of
what b5 birth certificate states but also what other records and data
discli = tu give that identity more meaning in the whole context of who

the pe1:0n really is. And even when release is permitted, the background
identiiv «f the suspect is necessary for determining what conditions must
be mct before release is allowed. If release is authorized, it may take time
for the conditions to be met, and so the time before actual release can be
substantial. For example, in the federal system, defendants released
conditionally are detained on average for 112 days; those released on
unsecured bond for 37 days; on personal recognizance for 36 days; and on
other financial conditions for 27 days. During this entire period,
additional and supplemental data establishing more about the person’s
identity and background can provide critical information relevant to the
conditions of release and whether to revisit an initial release
determination. The facts of this case are illustrative. Though the record is
not clear, if some thought were being given to releasing the respondent on
bail on the gun charge, a release that would take weeks or months in any
event, when the DNA report linked him to the prior rape, it would be
relevant to the conditions of his release. * * * Even if an arrestee is
released on bail, development of DNA identification revealing the
defendant’s unknown violent past can and should lead to the revocation of
his conditional release. * * *
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Finally, in the interests of justice, the identification of an arrestee as
the perpetrator of some heinous crime may have the salutary effect of
freeing a person wrongfully imprisoned for the same offense. “[P]Jrompt
[DNA] testing ... would speed up apprehension of criminals before they
commit additional crimes, and prevent the grotesque detention of ...
innocent people.” J. Dwyer, P. Neufeld, & B. Scheck, Actual Innocence

245 (2000).

* % %

DNA identification represents an important advance in the
techniques used by law enforcement to serve legitimate police concerns
for as long as there have been arrests, concerns the courts have
acknowledged and approved for more than a century. * * * Perhaps the
most direct historical analogue to the DNA technology used to identify
respondent is the familiar practice of fingerprinting arrestees. From the
advent of this technique, courts had no trouble determining that
fingerprinting was a natural part of the administrative steps incident 1>

arrest. ** *

DNA identification is an advanced technique supericr to
fingerprinting in many ways, so much so that to insist on fingerpris=i: ns
the norm would make little sense to either the forensic experi
layperson. The additional intrusion upon the arrestee’s privacy be-and
that associated with fingerprinting is not significant, * * * and DNA i. a
markedly more accurate form of identifying arrestees. A suspect winc i
changed his facial features to evade photographic identification or «=:cn
one who has undertaken the more arduous task of altering ! s
fingerprints cannot escape the revealing power of his DNA.

The respondent’s primary objection to this analogy is that DA
identification is not as fast as fingerprinting, and so it should not be
considered to be the 21st-century equivalent. But rapid analysis of
fingerprints is itself of recent vintage. The FBI's vaunted Integrated
Automated Fingerprint Identification System (IAFIS) was only launched
on July 28, 1999. Prior to this time, the processing of fingerprint
submissions was largely a manual, labor-intensive process, taking weeks
or months to process a single submission. * * * The question of how long it
takes to process identifying information obtained from a valid search goes
only to the efficacy of the search for its purpose of prompt identification,
not the constitutionality of the search. Given the importance of DNA in
the identification of police records pertaining to arrestees and the need to
refine and confirm that identity for its important bearing on the decision
to continue release on bail or to impose of new conditions, DNA serves an
essential purpose despite the existence of delays such as the one that
occurred in this case. Even so, the delay in processing DNA from
arrestees is being reduced to a substantial degree by rapid technical
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advances. See, e.g., Attorney General DeWine Announces Significant
Drop in DNA Turnaround Time (Jan. 4, 2013) (DNA processing time
reduced from 125 days in 2010 to 20 days in 2012), online at
http://ohioattorneygeneral.gov/Media/News-Releases/d anuary-2013/
Attorney-General-DeWine-Announces-Significant-Drop. And the FBI has
already begun testing devices that will enable police to process the DNA
of arrestees within 90 minutes. An assessment and understanding of the
reasonableness of this minimally invasive search of a person detained for
a serious crime should take account of these technical advances. * * *

In sum, there can be little reason to question the legitimate interest
of the government in knowing for an absolute certainty the identity of the
person arrested, in knowing whether he is wanted elsewhere, and in
ensuring his identification in the event he flees prosecution. * * * DNA
identification of arrestees, of the type approved by the Maryland statute
here at issue, is no more than an extension of methods of identification
long used in dealing with persons under arrest. In the balance of
reasonableness required by the Fourth Amendment, therefore, the Court
must give great weight both to the significant government interest at

stake 'n the identification of arrestees and to the unmatched potential of
DNA icantification to serve that interest.

= » By comparison to this substantial government interest and the
uniqus etfectiveness of DNA identification, the intrusion of a cheek swab
to obi: .t a DNA sample is a minimal one. * * *

.. expectations of privacy of an individual taken into police custody
nece: :~ iy are of a diminished scope. * * *

1o this critical respect, the search here at issue differs from the sort
of programmatic searches of either the public at large or a particular class
of regulated but otherwise law-abiding citizens that the Court has
previously labeled as “special needs “ searches. Chandler v. Miller, 520
U.S. 305, 314 (1997). *** Once an individual has been arrested on
probable cause for a dangerous offense that may require detention before
trial, however, his or her expectations of privacy and freedom from police
scrutiny are reduced. DNA identification like that at issue here thus does
not require consideration of any unique needs that would be required to
justify searching the average citizen. The special needs cases, though in
full accord with the result reached here, do not have a direct bearing on
the issues presented in this case, because unlike the search of a citizen

who has not been suspected of a wrong, a detainee has a reduced
expectation of privacy.

The reasonableness inquiry here considers two other circumstances
in which the Court has held that particularized suspicion is not
categorically required: diminished expectations of privacy and minimal
intrusions. * * * This is not to suggest that any search is acceptable solely
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because a person is in custody. Some searches, such as invasive surgery,
or a search of the arrestee’s home, involve either greater intrusions or
higher expectations of privacy than are present in this case. In those
situations, when the Court must balance the privacy-related and law
enforcement-related concerns to determine if the intrusion was
reasonable, the privacy-related concerns are weighty enough that the
search may require a warrant, notwithstanding the diminished
expectations of privacy of the arrestee.

Here, by contrast to the approved standard procedures incident to
any arrest detailed above, a buccal swab involves an even more brief and
still minimal intrusion. A gentle rub along the inside of the cheek does
not break the skin, and it involves virtually no risk, trauma, or pain. * * *
A brief intrusion of an arrestee’s person is subject to the Fourth
Amendment, but a swab of this nature does not increase the indignity
already attendant to normal incidents of arrest.

* * * In addition the processing of respondent’s DNA sample * * * dii
not intrude on respondent’s privacy in a way that would make his 3.NA

1identification unconstitutional.
First, as already noted, the CODIS loci come from noncoding parts of

the DNA that do not reveal the genetic traits of the arrestee. * * ™ /...
even if non-coding alleles could provide some information, they are i i:
fact tested for that end. It is undisputed that law enforcement cff3:  +s
analyze DNA for the sole purpose of generating a unique identi-yicy
number against which future samples may be matched. This parali= -
similar safeguard based on actual practice in the school drug-tes+i:.
context, where the Court deemed it “significant that the tests at i::u«~
here look only for drugs, and not for whether the student is, for exampic,
epileptic, pregnant, or diabetic.” Vernonia School Dist. 47J, 515 U.S., at
658. If in the future police analyze samples to determine, for instance, an
arrestee’s predisposition for a particular disease or other hereditary
factors not relevant to identity, that case would present additional

privacy concerns not present here.

Finally, the Act provides statutory protections that guard against
further invasion of privacy. As noted above, the Act requires that only
DNA records that directly relate to the identification of individuals shall
be collected and stored. No purpose other than identification is
permissible. * * * The Court need not speculate about the risks posed by a
system that [does] not contain comparable security provisions. In light of
the scientific and statutory safeguards, once respondent’s DNA was
lawfully collected the * ** analysis of respondent’s DNA pursuant to
CODIS procedures did not amount to a significant invasion of privacy
that would render the DNA identification impermissible under the Fourth

Amendment.
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* * * When officers make an arrest supported by probable cause to
hold for a serious offense and they bring the suspect to the station to be
detained in custody, taking and analyzing a cheek swab of the arrestee’s
DNA is, like fingerprinting and photographing, a legitimate police
booking procedure that is reasonable under the Fourth Amendment. * * *

JUSTICE SCALIA, with whom JUSTICE GINSBURG, JUSTICE
SOTOMAYOR, and JUSTICE KAGAN join, dissenting.

The Fourth Amendment forbids searching a person for evidence of a
crime when there is no basis for believing the person is guilty of the crime
or is in possession of incriminating evidence. That prohibition is
categorical and without exception; it lies at the very heart of the Fourth
Amendment. Whenever this Court has allowed a suspicionless search, it

has insisted upon a justifying motive apart from the investigation of
crime.

It is obvious that no such noninvestigative motive exists in this case.
The Court’s assertion that DNA is being taken, not to solve crimes, but to
identify those in the State’s custody, taxes the credulity of the credulous.
And the Court’s comparison of Maryland’s DNA searches to other
technic ues. such as fingerprinting, can seem apt only to those who know
no mo.e than today’s opinion has chosen to tell them about how those
DNA se-wches actually work.

* %k %

£..cuugh there is a “closely guarded category of constitutionally
perm:.. :ule suspicionless searches,” that has never included searches
desigiier. to serve “the normal need for law enforcement,” Skinner v.
Railw.,+ Labor Executives’ Assn.. Even the common name for
suspicionless searches—“special needs” searches—itself reflects that they
must be justified, always, by concerns other than crime detection. We
have approved random drug tests of railroad employees, yes—but only
because the Government’s need to “regulat(e] the conduct of railroad
employees to ensure safety” is distinct from “normal law enforcement.”
Skinner, supra, at 620. So too we have approved suspicionless searches in
public schools—but only because there the government acts in
furtherance of its “responsibilities ... as guardian and tutor of children
entrusted to its care.” Vernonia School Dist. 47J v. Acton.

So while the Court is correct to note that there are instances in which
we have permitted searches without individualized suspicion, “(ijn none
of these cases ... did we indicate approval of a [search] whose primary
purpose was to detect evidence of ordinary criminal wrongdoing.”
Indianapolis v. Edmond. That limitation is crucial. It is only when a
governmental purpose aside from crime-solving is at stake that we
engage in the free-form “reasonableness” inquiry that the Court indulges
at length today. To put it another way, both the legitimacy of the Court’s
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method and the correctness of its outcome hinge entirely on the truth of a
single proposition: that the primary purpose of these DNA searches is
something other than simply discovering evidence of criminal
wrongdoing. As I detail below, that proposition is wrong.

The Court alludes at several points to the fact that King was an
arrestee, and arrestees may be validly searched incident to their arrest.
But the Court does not really rest on this principle, and for good reason:
The objects of a search incident to arrest must be either (1) weapons or
evidence that might easily be destroyed, or (2) evidence relevant to the
crime of arrest. See Arizona v. Gant. Neither is the object of the search at

issue here.
* % %

* * * No matter the degree of invasiveness, suspicionless searches are
never allowed if their principal end is ordinary crime-solving. * * *

Sensing (correctly) that it needs more, the Court elaborates at length
the ways that the search here served the special purpose of “identifyir:g”
King. But that seems to me quite wrong—unless what one mean: &y
“identifying” someone is “searching for evidence that he has commizii::
crimes unrelated to the crime of his arrest.” * * * If identifying sora«-..
means finding out what unsolved crimes he has committed, 1i.:w
identification is indistinguishable from the ordinary law-enforceorye:t
aims that have never been thought to justify a suspicionless searck, -~ - ~
I will therefore assume that the Court means that the DNA sea».i :.:
issue here was useful to “identify” King in the normal sense of {.:::
word—in the sense that would identify the author of Introduction in thie
Principles of Morals and Legislation as Jeremy Bentham.

*** The portion of the Court’s opinion that explains the
identification rationale is strangely silent on the actual workings of the
DNA search at issue here. To know those facts is to be instantly
disabused of the notion that what happened had anything to do with

identifying King.

King was arrested on April 10, 2009, on charges unrelated to the case
before us. That same day, April 10, the police searched him and seized the
DNA evidence at issue here. What happened next? Reading the Court’s
opinion, particularly its insistence that the search was necessary to know
“who [had] been arrested,” one might guess that King’s DNA was swiftly
processed and his identity thereby confirmed—perhaps against some
master database of known DNA profiles, as is done for fingerprints. After
all, was not the suspicionless search here crucial to avoid “inordinate
risks for facility staff” or to “existing detainee population”? Surely, then—
surely—the State of Maryland got cracking on those grave risks
immediately, by rushing to identify King with his DNA as soon as

possible.
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Nothing could be further from the truth. Maryland officials did not
even begin the process of testing King’s DNA that day. Or, actually, the
next day. Or the day after that. And that was for a simple reason:
Maryland law forbids them to do so. A “DNA sample collected from an
individual charged with a crime ... may not be tested or placed in the
statewide DNA data base system prior to the first scheduled arraignment
date.” Md. Pub. Saf. Code Ann. § 2-504(d)(1). And King’s first appearance
in court was not until three days after his arrest. (I suspect, though, that
they did not wait three days to ask his name or take his fingerprints.)

This places in a rather different light the Court’s solemn declaration
that the search here was necessary so that King could be identified at
“every stage of the criminal process.” Does the Court really believe that
Maryland did not know whom it was arraigning? The truth, known to
Maryland and increasingly to the reader: this search had nothing to do
with establishing King’s identity.

*** The FBI's DNA database (known as CODIS) consists of two
distinct collections. One of them, the one to which King’s DNA was
submitted, consists of DNA samples taken from known convicts or
arresrecs. [ will refer to this as the “Convict and Arrestee Collection.” The
other ¢ !'cetion consists of samples taken from crime scenes; I will refer to
this 5 'he “Unsolved Crimes Collection.” The Convict and Arrestee
Colleci: “n stores no names or other personal identifiers of the offenders,
arrest: =, or detainees. Rather, it contains only the DNA profile itself, the
name i the agency that submitted it, the laboratory personnel who
analy.:+ it, and an identification number for the specimen. This is
becave: the submitting state laboratories are expected already to know
the id=ntities of the convicts and arrestees from whom samples are taken.
(And, of course, they do.)

Moreover, the CODIS system works by checking to see whether any
of the samples in the Unsolved Crimes Collection match any of the
samples in the Convict and Arrestee Collection. That is sensible, if what
one wants to do is solve those cold cases, but note what it requires: that
the identity of the people whose DNA has been entered in the Convict and
Arrestee Collection already be known. If one wanted to identify someone
in custody using his DNA, the logical thing to do would be to compare
that DNA against the Convict and Arrestee Collection * * *. But that is
not what was done. And that is because this search had nothing to do
with identification.

* k %

More devastating still for the Court’s “identification” theory, the
statute does enumerate two instances in which a DNA sample may be
tested for the purpose of identification: “to help identify human remains”
and “to help identify missing individuals.” No mention of identifying
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arrestees. Inclusio unius est exclusio alterius. And note again that
Maryland forbids using DNA records “for any purposes other than those

specified”—it is actually a crime to do so.
* % %

The Court also attempts to bolster its identification theory with a

series of inapposite analogies.

Is not taking DNA samples the same, asks the Court, as taking a
person’s photograph? No—because that is not a Fourth Amendment
search at all. It does not involve a physical intrusion onto the person, see
Florida v. Jardines, and we have never held that merely taking a person’s
photograph invades any recognized “expectation of privacy.” * * *

* % %

It is on the fingerprinting of arrestees, however, that the Court relies
most heavily. The Court does not actually say whether it believes that
taking a person’s fingerprints is a Fourth Amendment search, and our
cases provide no ready answer to that question. Even assuming <.
however, law enforcement’s post-arrest use of fingerprints could nct e
more different from its post-arrest use of DNA. Fingerprints of arrcsi~:-;
are taken primarily to identify them (though that process sometir::- .,
solves crimes); the DNA of arrestees is taken to solve crimes (and noiriisig

else).
* % %

Today, it can fairly be said that fingerprints really are used 1o
identify people—so well, in fact, that there would be no need for the
expense of a separate, wholly redundant DNA confirmation of the szine
information. What DNA adds—what makes it a valuable weapon in the
law-enforcement arsenal—is the ability to solve unsolved crimes, by
matching old crime-scene evidence against the profiles of people whose
identities are already known. That is what was going on when King’s
DNA was taken, and we should not disguise the fact. Solving unsolved
crimes is a noble objective, but it occupies a lower place in the American
pantheon of noble objectives than the protection of our people from
suspicionless law-enforcement searches. The Fourth Amendment must

prevail.

* * * The Court disguises the vast (and scary) scope of its holding by
promising a limitation it cannot deliver. The Court repeatedly says that
DNA testing, and entry into a national DNA registry, will not befall thee
and me, dear reader, but only those arrested for “serious offense[s].” I
cannot imagine what principle could possibly justify this limitation, and
the Court does not attempt to suggest any. If one believes that DNA will
“identify” someone arrested for assault, he must believe that it will
“identify” someone arrested for a traffic offense. * * * Make no mistake



TO APPLY OR NOT APPLY THE
SEC.V WARRANT CLAUSE 485

about it: As an entirely predictable consequence of today’s decision, your
DNA can be taken and entered into a national DNA database if you are
ever arrested, rightly or wrongly, and for whatever reason.

* % %

Today’s judgment will, to be sure, have the beneficial effect of solving
more crimes; then again, so would the taking of DNA samples from
anyone who flies on an airplane (surely the Transportation Security
Administration needs to know the “identity” of the flying public), applies
for a driver’s license, or attends a public school. Perhaps the construction
of such a genetic panopticon is wise. But I doubt that the proud men who

wrote the charter of our liberties would have been so eager to open their
mouths for royal inspection.

I therefore dissent, and hope that today’s incursion upon the Fourth
Amendment * * * will some day be repudiated.

6. Inventory Searches

Bv now it should be apparent that the line between regulatory
searches and law enforcement searches is often blurred. Another example
of thiz ,verlap occurs with inventory searches. In most jurisdictions it is
stanciur? nrocedure for the police to inventory the contents of automobiles
and uvir.cr containers being held in their custody. An inventory search is
not lxs¢it on probable cause that evidence will be found, and ostensibly is
unrel:. v+ to criminal investigation of any kind. As one court has put it,
the pic= are allowed to conduct inventory searches without a warrant
and w:i72 it suspicion, in order “to protect the owner’s property while it is
in peiice custody, to protect the police against claims of lost or stolen
propecty. and to protect the police and the public from potential danger.”
The tr:iditional requirements of warrant and probable cause are excused
because inventory searches serve a “caretaking” function and “are not
designed to uncover evidence of criminal activity.” United States v.
Andrews, 22 F.3d 1328 (5th Cir.1994).

As with other “special needs” searches, the lack of any requirement of
probable cause or reasonable suspicion raises the spectre of unregulated
police discretion as to what and when to search. To control that
discretion, the government must show that the officer was operating
pursuant to standard inventory procedures promulgated by the police
department. See United States v. Petty, 367 F.3d 1009 (8th Cir. 2004)
(“Some degree of standardized criteria or established routine must
regulate these police actions ** * to ensure that impoundments and
inventory searches are not merely a ruse for general rummaging in order
to discover incriminating evidence.”).
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Commaunity Caretaking Function

The Supreme Court has analyzed warrantless, suspicionless

inventory searches in several instances. In Cady v. Dombrowski, 413 U.S.
433 (1973), the Court approved the search of a car towed to a private
garage after an accident that resulted in the hospitalization of the driver.
The driver was a Chicago policeman, and the officer who conducted the
search testified that he was looking for the driver’s service revolver,
which he believed Chicago policemen were required to carry at all times.
In the course of the search, blood-stained garments were discovered in the
trunk, which were later used to convict the defendant of murder. In a 54
decision, Justice Rehnquist found that the initial intrusion to search for
the gun was reasonable as a “community caretaking function,” to protect
the public from the possibility that it would fall into the hands of vandals.
Therefore, the seizure of evidence found in plain view was also justified.

Warrantless, Suspicionless Searches:
South Dakota v. Opperman

Two years after Cady, the Court upheld the warran:':=:,
suspicionless inventory search of a car impounded for a parking viol:iti;.,
Chief Justice Burger, writing for the Court in South Dakota v. Oppe:iizai.
428 U.S. 364 (1976), emphasized that the search was conducted pur:i1:#.it
to standard police procedures, which helped to guarantee ths: .=~
intrusion “would be limited to the scope necessary to carry out
caretaking function.” The majority found the search of Opper—:: :
impounded car to be a reasonable means of protecting valuables, v .
could be seen in plain view on the dashboard. Opperman argued tliar it
was unreasonable for the officers to break open the lock of his car and
search the glove compartment, where they found marijuana that was
used against him at trial. But the Court held that these actions wecre
reasonable because they were authorized, and indeed mandated, by local

e

police regulations.

As in other special needs cases, the Opperman Court balanced the
state interest in making the search against the intrusiveness of the
search to determine whether inventory searches were reasonable. The
Court found that three legitimate state interests supported an inventory
search: 1) protection of the police department from false property claims;
2) protection of the property interests of the owner; and 3) protection of
the police and public from dangerous items. The Court concluded that
these state interests, which could only be effectuated by a suspicionless
search, outweighed the owner’s privacy interests, especially given the

diminished expectation of privacy in automobiles.

Justice Powell, in a concurring opinion, explained why the warrant
requirement is inapposite when an inventory search is conducted
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pursuant to departmental regulations: First, there are no special facts for
a neutral magistrate to evaluate so as to determine whether probable
cause exists, because inventory searches are non-criminal in nature.
Second, there is no danger of discretionary searches or hindsight
justifications when searches are conducted in accordance with standard
procedures. Third, the danger of arbitrariness is not present where
routine searches of all impounded cars are conducted.

Justice Marshall—in a dissent joined by Justices Brennan and
Stewart, and in part by Justice White—argued that warrantless,
suspicionless inventory searches could not be justified by any “special
need.” He found the safety rationale—i.e., that inventory searches
protected the police and public from dangerous items—to be overbroad.
Every automobile and container poses at least some hypothetical threat
to safety. Justice Marshall concluded that an “undifferentiated possibility
of harm” cannot serve as a basis for an inventory, and that the safety
rationale was only implicated where specific circumstances indicate the
possibility of a particular danger—such as in Cady, where the officers
reasonably believed that the defendant had a gun in his car.

»<t, Justice Marshall considered the assertion that inventories are
¥ to protect the police against lost property claims. In this case,
the ccr.cern was irrelevant because South Dakota law absolved police of
respe ou:bility as “gratuitous depositors” beyond inventorying objects in
plair. = iew and locking the car. Furthermore, an inventory does not
disccririze false claims that an item was stolen prior to the search, or was

inten:.c.:aily omitted from police records. Nor does it ensure that such
police + 'sconduct did not in fact occur.

I:nzily, Justice Marshall derided the assertion that impoundment
and sesi'ch of property is a reasonable means of protecting the owner’s
properiy interests. In his view, the property owner’s interests are best
known by the property owner himself; if the owner feels that
impoundment and search are needed to protect his property, then he can
simply consent to these intrusions.

Property Carried by an Arrestee: Illinois v. Lafayette

The Supreme Court relied on South Dakota v. Opperman in Illinois
v. Lafayette, 462 U.S. 640 (1983), as it upheld the inventory search at the
police station of a shoulder bag belonging to a man arrested for disturbing
the peace. The search uncovered drugs. Chief Justice Burger reasoned
that the government’s interests in an inventory search at the
stationhouse “may in some circumstances be even greater that those
supporting a search incident to arrest” and that police conduct that might
be embarrassingly intrusive on the street could be handled privately at
the stationhouse. The Chief Justice asserted that the three interests
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supporting an inventory search were fully applicable to a stationhouse
search of an arrestee’s possessions: police need to protect the property of
arrested persons, to protect themselves from claims of theft or damage to
property, and to remove dangerous instrumentalities from arrestees.

The lower court in Lafayette had found the inventory search
unreasonable on the ground that preservation of the property could have
been achieved in a less intrusive manner—such as by storing the bag
rather than investigating its contents. Chief Justice Burger rejected this
“less intrusive alternative” reasoning, stating as follows:

The reasonableness of any particular governmental activity does
not necessarily or invariably turn on the existence of alternative less
intrusive means. *** Even if less intrusive means existed of
protecting some particular types of property, it would be
unreasonable to expect police officers in the everyday course of
business to make fine and subtle distinctions in deciding which
containers or items may be searched and which must be sealed as a

unit.

In a footnote, the Court stated that the inventory search of Lafaye-te’s
bag might have been invalid if he was not going to be incarceratea .fter
being booked for disturbing the peace.?® If the arrestee is going *r '
released immediately, then the interests supporting an inventory se: i
would not appear to be implicated. Justice Marshall, joined by i :::0e
Brennan, concurred in the judgment.

Limits on Police Discretion: Colorado v. Bertine

Opperman and Lafayette supported the Supreme Court’s decision in
Colorado v. Bertine, 479 U.S. 367 (1987), holding that police officers ould
inventory the contents of a van, including a closed backpack and a nylon
bag and other containers within it. Chief Justice Rehnquist’s opinion for
the Court rejected an argument that the impoundment of the car was
unjustified because the driver could have been offered the opportunity to
make arrangements for the safekeeping of his property. The Court
concluded that “reasonable police regulations relating to inventory
procedures administered in good faith satisfy the Fourth Amendment,
even though courts might as a matter of hindsight be able to devise
equally reasonable rules requiring a different procedure.”

The Bertine Court also rejected the defendant’s claim that the
inventory was impermissible because departmental regulations gave
police officers discretion to decide whether to impound the van or to park
and lock it in a public parking lot. The Chief Justice noted that the

26 A number of courts have held that a preincarceration inventory search is improper if the
arrestee, upon posting collateral, has a right to immediate release. See, e.g., United States v.
Mills, 472 F.2d 1231 (D.C.Cir.1972); People v. Dixon, 392 Mich. 691, 222 N.W.2d 749 (1974).
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regulations established several factors by which the officer was to
determine whether to impound the vehicle or instead exercise a park and
lock alternative. The regulations permitted impoundment only in two
conditions: if leaving the car would present a real risk of damage or
vandalism to the car; or if approval to leave the car could not be obtained
from the owner. The majority held that these conditions were sufficiently
concrete and understandable to reasonably limit the discretion of the
officer—providing a satisfactory substitute to the proof requirements of
probable cause or reasonable suspicion. The Court concluded that
“nothing in Opperman or Lafayette prohibits the exercise of police
discretion so long as that discretion is exercised according to standard

criteria and on the basis of something other than suspicion of criminal
activity.”

Bertine also challenged the opening of the containers found in his
car, on the ground that the inventorying officer did not properly weigh the
privacy interest in the container against the risk that it might serve as a
repository for dangerous or valuable items. The majority again rejected a
less 1i:tiusive means analysis for opening containers in an inventory
searcin. In a footnote, the Court emphasized that “the police department
prociz~..72s mandated the opening of closed containers and the listing of
their ¢ :tents.” Thus, the officer’s discretion as to what to open was
limiz=. i the inventory rules that were in place.

4usrice Blackmun, joined by Justices Powell and O’Connor, concurred
and .-are separately “to underscore the importance of having such
invent.rics conducted only pursuant to standardized police procedures.”
Justiu:r “tarshall, joined by Justice Brennan, dissented. He urged that the
officers did not act according to standards that sufficiently controlled
their discretion and he repeated the arguments he made in Opperman
that ihe government’s interests in conducting an inventory did not
outweigh the property owner’s privacy interests.

Unlimited Police Discretion Invalidates the
Inventory Search: Florida v. Wells

The Court revisited the subject of police discretion in conducting
inventory searches in Florida v. Wells, 495 U.S. 1 (1990). The Court
unanimously found that the opening of a locked suitcase could not be
justified as an inventory search where the Florida Highway Patrol had ro
policy whatever concerning the opening of closed containers. Chief Justice
Rehnquist, writing for the Court, found the search to be insufficiently
regulated by standardized police procedures. However, the Chief Justice
took issue with a statement by the Florida Supreme Court that “the police
under Bertine must mandate either that all containers will be opened
during an inventory search, or that no containers will be opened. There
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can be no room for discretion.” According to the Court in Wells, the Fourth
Amendment does allow the officer some latitude to decide whether a
container may be opened in an inventory search. This discretion can be
exercised, pursuant to departmental regulations, “in light of the nature of
the search and the characteristics of the container itself.” The Chief
Justice concluded:

While policies of opening all containers or of opening no
containers are unquestionably permissible, it would be equally
permissible, for example, to allow the opening of closed containers
whose contents officers determine they are unable to ascertain from
examining the contents’ exteriors. The allowance of the exercise of
judgment based on concerns related to the purpose of an inventory
search does not violate the Fourth Amendment.

This dictum prompted sharp responses in opinions by Justice
Brennan (joined by Justice Marshall), Justice Blackmun, and Justice
Stevens, all of whom concurred in the judgment. These Justices generaily
argued that to allow the individual officer any discretion to determise
whether a container should be opened would create an unacceptabic :isk
of abuse. Justice Brennan noted that the Bertine Court had allowed .z
officer some discretion as to whether to impound a car, but no discvet 0
as to whether to open a container therein. He concluded that “attenncivg
to cast doubt on the vitality of the holding in Bertine in this othz: o g»
easy case is not justified” In response to dJustice Bren:..=’
characterization of the Bertine “holding”, the Chief Justice stated if.at
while the departmental rules at issue in Bertine called for an openi-c, =
all containers, the Court did not actually hold that such an all-or-nci:i. .,z
rule was required by the Fourth Amendment.

After Wells, would a policy allowing police officers to open contairers
“if they reasonably appear to contain valuables” be upheld? See United
States v. Mundy, 621 F.3d 283 (3rd Cir. 2010): “Though the [police
department’s inventory policy] does not contain magic words specifically
to closed containers, its reference to ‘any personal property of value’
sufficiently regulated the scope of a permissible inventory search, and
therefore authorized the opening of the shoebox in Mundy’s trunk to
determine if such property was contained therein.” See also United
States v. Andrews, 22 F.3d 1328 (5th Cir.1994) (upholding a search of a
notebook pursuant to departmental regulations that authorized officers to
search property insofar as necessary “to protect the city from claims of

lost property”).

In the end, there may be no way to completely eliminate the exercise
of discretion in an inventory seizure and search. Certainly a rule
requiring the “impoundment of all cars” would not be practicable, given
the various fact situations in which officers come upon cars that might be
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subject to impoundment. While an all-or-nothing rule could be applied to
opening containers, discretion would still have to be exercised to
determine whether a certain item is or is not a container. See generally
United States v. Judge, 864 F.2d 1144 (5th Cir.1989). For example, if the
inventorying officer finds a fountain pen in a car, can he open up the pen
under a policy requiring the opening of all containers? What if he finds a
teddy bear? See also United States v. Petty, 367 F.3d 1009 (8th Cir. 2004)
(impoundment and inventory regulations “may allow some latitude and
exercise of judgment by a police officer when those decisions are based on
concerns related to the purposes” of the impoundment or inventory;
noting that it is “not feasible for a police department to develop a policy

that provides clear-cut guidance” in every potential impoundment or
inventory situation).

The Problem of Pretext

The emphasis in Opperman and Bertine on standardized inventory
procedures reflects concern that, absent such guidelines, investigatory
searches for evidence of crime may be conducted under the guise of
invericries. As we have seen in other areas, however (most notably with
road%!o s and searches incident to arrest), the fact that the officer is
guidi7 »Hy bright line, all-or-nothing rules does not eliminate the
possiiiity of pretextual searches. And as in other areas, the fact that the
office :mny have a pretextual motive is usually held irrelevant if the
searc!. i,elf is objectively reasonable. See, e.g., United States v. Hawkins,
279 ¥. «t 83 (1st Cir. 2002) (“Appellant also challenges the search saying
that tlhe inventory was clearly a ‘ruse’ used to search for drugs.
Regardizsa of what appellant suggests, the law is clear. The subjective
inteni of the officers is not relevant so long as they conduct a search
accordinng to a standardized inventory policy.”); United States wv.
Kanatzar, 370 F.3d 810 (8th Cir.2004) (“The presence of an investigative
motive does not invalidate an otherwise valid inventory search.”).

On the other hand, if the officer is acting without guidelines, as in
Wells, or if the officer disregards guidelines to obtain evidence, then the
search cannot be justified as an inventory search. An example of the
latter is where the officer opens only a few containers in an impounded
automobile, or fails to file an inventory list where such a filing is
required. See United States v. Parr, 716 F.2d 796 (11th Cir.1983) (search
cannot be justified as an inventory search where items were selectively
investigated). As the court put it in United States v. Rowland, 341 F.3d

774 (8th Cir. 2003), finding an illegal search where officers inventoried
the evidence of crime but not other items of value in the car:

In sum, law enforcement had standardized procedures in place but
failed to follow them here. Such failure, coupled with the fact the
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officers disregarded items without evidentiary value * * * suggests
they did not search the vehicle in order to safeguard the vehicle’s
contents from loss, or to protect law enforcement personnel from
harm, or even to guard the department and county against a possible
lawsuit. Rather, it appears law enforcement sifted through the
vehicle’s contents searching only for and recording only incriminating
evidence; something law enforcement may not do.

See also United States v. Proctor, 489 F.3d 1348 (D.C.Cir. 2007)
(“Because the officers failed to follow the MPD standard procedure, the
impoundment of Proctor’s vehicle was unreasonable and thus violated the

Fourth Amendment.”).

Less Onerous Alternatives

The problem of pretextual inventory searches could be regulated by
requiring police officers to use the least onerous alternative in
effectuating the state interests involved. For example, impoundment of a
car could be prohibited if someone who was not being arrested is oa ti.e
scene and could simply drive it away—the “drive away” alternative -7uuid

protect the police from false claims, protect the owner’s interest. =i d
protect against safety risks, without necessitating an intrusive sci:. .<.
Similarly, a search of the car and containers in the car could be profx:ti~1
if the officer could simply seal the car to prevent entry. It wouid -1
that in some circumstances, a container can be sealed or locked, :i:v.s
protecting the owner’s valuables and protecting the police from.
claims, without the intrusion of a search. However, these argument: - ¢
based on a less intrusive means analysis, which the Supreme Court *as
rejected in Lafayette and Bertine. According to those cases, the issuc is
not whether a less intrusive alternative exists that would equally
effectuate state interests. Rather, the issue is whether the alternative
chosen is a reasonable means of accommodating the (high) interests of the
state and the (low) privacy interests of citizens. So while police
departments are free to use these less onerous alternatives, they are not
required to do so under the Fourth Amendment. See United States v.
Betterton, 417 F.3d 826 (8th Cir. 2005) (“Nothing in the Fourth
Amendment requires a police department to allow an arrested person to
arrange for another person to pick up his car to avoid impoundment and

.
1rise

inventory.”).

Why does the Supreme Court reject the less intrusive alternative
arguments in the inventory cases? Professor Maclin points out that the
Court has required the State to employ less intrusive means when other
constitutional rights, such as First Amendment rights, are involved. He
proffers the following explanation for this apparent disparity in

constitutional standards.
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The Court is uninterested in placing the Fourth Amendment in the
category of preferred constitutional rights, including the rights of free
speech, freedom of religion, and freedom from racial discrimination,
despite its specific placement in the Bill of Rights.

* % %

Why is the Fourth Amendment considered a second-class right? My
guess is that the Court sees the typical Fourth Amendment claimant
as a second-class citizen, and sees the typical police officer as being
overwhelmed with the responsibilities and duties of maintaining law
and order in our crime-prone society. This dual perception may

explain the Court’s reluctance to subject police conduct to vigorous
judicial oversight.

Maclin, The Central Meaning of the Fourth Amendment, 35 Wm. & Mary
L.Rev. 197, 237 (1993). Can you see any reason to distinguish between,
for example, First and Fourth Amendment protections? Is the difference
that the Fourth Amendment specifically emphasizes reasonableness,
while the First Amendment is written in more absolute terms?

Szi:rches and Seizures That Serve No Inventory Interest

impoundment or search that effectuates the state interests
supy »7 1 an inventory search—even though those interests could be

met i¢ -z intrusively—must be distinguished from an impoundment or
searc: tixat effectuates none of those state interests. It is reasonable,
undey .»:-tine, to impound a vehicle even where alternative arrangements
coul<t “«: made to protect the car. It is also reasonable, under Bertine and

Lafcy.: i, to open a container even though it could otherwise be secured.
It is noi. however, reasonable to impound a vehicle that is parked in a
locked garage attached to the arrestee’s home; such a seizure is not
necessary to effectuate the interests that support an impoundment in the
first place. Likewise, it is not reasonable to vacuum a car’s interior to
“inventory” carpet fibers: there is no safety risk, no chance of a claim for
lost property, and no need to protect the owner from the chance that his
carpet fibers will be stolen. See United States v. Showalter, 858 F.2d 149
(3d Cir.1988), where the government sought to justify the search of an
entire residence under the inventory exception. The court stated that
“none of the factors which have been used to justify the warrantless
inventory search of an automobile are present * * * when generally
applied to the home.” See also United States v. Best, 135 F.3d 1223 (8th
Cir.1998), where the officer, in the course of an “inventory” search, pried
open the door panel of a car and discovered drugs. The court held the
search invalid, because it “did not serve the purpose of protecting the car
and its contents.” The court noted that “Best would not have a legitimate
claim for protection of property hidden in the door panel” of his car, and



494 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

therefore the officer “did not have a legitimate interest in seeking such
property.”

7. Border Searches

Courts are not always persuasive in their inventory search opinions,
but they try to state a rationale for not requiring a warrant. This is in
sharp contrast with the cases establishing the border search exception to
the warrant and probable cause requirements. These cases make little
effort to justify the exception on policy grounds. The most persuasive
rationale is similar to that used in Skinner and Von Raab: border
searches serve a special need beyond traditional criminal law
enforcement. The special need is the interest in protecting American
borders, “in order to regulate the collection of duties and to prevent the
introduction of contraband into this country.” United States v. Johnson,
991 F.2d 1287 (7th Cir.1993). As the Court stated in United States v.
Montoya de Hernandez, 473 U.S. 531 (1985):

At the border, customs officials have more than merely un
investigative law enforcement role. They are also charged, alonz wiih
immigration officials, with protecting this Nation from entranis v:ho
may bring anything harmful into this country, whether th: i
communicable diseases, narcotics, or explosives.

Because the border search serves special needs, it is evaluated v ..

the reasonableness clause of the Fourth Amendment. And giver ‘=
heavy state interest just stated, as well as the diminished expectatic: i ¥
privacy attendant to a border crossing, border searches are ordir« iy
reasonable even without a warrant or probable cause, and often wit;-«.i:t
any suspicion at all. See United States v. Robles, 45 F.3d 1 (1st Cir.13%:)
(“routine border searches, conducted for the purposes of collecting duties
and intercepting contraband destined for the interior of the United
States, do not require reasonable suspicion, probable cause, or a

warrant”).

Warrantless, Suspicionless Search of International
Mail: United States v. Ramsey

In United States v. Ramsey, 431 U.S. 606 (1977), Customs officials
opened eight envelopes sent to the United States from Thailand, as part
of an investigation of a heroin-by-mail enterprise in the Washington, D.C.
area. Ramsey argued that the envelopes could not be opened without a
warrant and probable cause, but the Supreme Court disagreed. Justice
Rehnquist found the search to be reasonable under the border search
doctrine. He analyzed the constitutionality of border searches as follows:

That searches made at the border, pursuant to the longstanding
right of the sovereign to protect itself by stopping and examining
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persons and property crossing into this country, are reasonable
simply by virtue of the fact that they occur at the border should, by
now, require no extended demonstration. The Congress which
proposed the Bill of Rights, including the Fourth Amendment, to the
state legislatures on September 25, 1789, 1 Stat. 97, had, some two
months prior to that proposal, enacted the first customs statute, Act
of July 31, 1789, c. 5, 1 Stat. 29. Section 24 of this statute granted
customs officials “full power and authority” to enter and search “any
ship or vessel, in which they shall have reason to suspect any goods,
wares or merchandise subject to duty shall be concealed * * *.” The
historical importance of the enactment of this customs statute by the
same Congress which proposed the Fourth Amendment is, we think,
manifest. * * *

* %k %

Border searches, then, from before the adoption of the Fourth
Amendment, have been considered to be “reasonable” by the single
fsct that the person or item in question had entered into our country
from outside. There has never been any additional requirement that
trie reasonableness of a border search depended on the existence of
srehable cause. This longstanding recognition that searches at our
borders without probable cause and without a warrant are
rwetheless “reasonable” has a history as old as the Fourth

~ndment itself. We reaffirm it now.

t .. defendant in Ramsey argued that the border search doctrine
shou!s: i:ot apply to international mail, because it is not carried across the
border Uy a traveler. But Justice Rehnquist found nothing special about
mail wi:en it crosses the border into the United States.

The border-search exception is grounded in the recognized right
of Lthe sovereign to control, subject to substantive limitations imposed
by the Constitution, who and what may enter the country. It is clear
that there is nothing in the rationale behind the border-search
exception which suggests that the mode of entry will be critical. It
was conceded at oral argument that customs officials could search,
without probable cause and without a warrant, envelopes carried by
an entering traveler, whether in his luggage or on his person. Surely
no different constitutional standard should apply simply because the
envelopes were mailed, not carried. The critical fact is that the
envelopes cross the border and enter this country, not that they are
brought in by one mode of transportation rather than another. It is

their entry into this country from without it that makes a resulting
search “reasonable.”
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Justice Stevens, joined by Justices Brennan and Marshall, dissented
in Ramsey, arguing that Congress did not confer authority to open letters
without probable cause. Justice Powell wrote a concurring opinion.

“Routine” Border Searches

The court in United States v. Charleus, 871 F.2d 265 (2d Cir.1989),
states that “routine border searches of the personal belongings and effects
of entrants may be conducted without regard to probable cause or
reasonable suspicion.” Such searches are deemed reasonable because of
the important state interest involved in regulating the border, the
diminished expectation of privacy attendant to crossing the border, and
the relatively limited intrusiveness of a “routine” border search. Does the
lesser expectation of privacy in luggage carried into the country justify
warrantless border searches, or does the existence of such searches
reduce one’s expectation of privacy?

While suspicionless border searches are generally reasonable, it s
possible that “the rule as to nonroutine border searches is, howener,
different.” United States v. Robles, 45 F.3d 1 (1st Cir.1995). Because tihe:
are more intrusive, “non-routine” border searches must be supportcc -
some level of individualized suspicion.

In the following case, the Supreme Court criticizes the use of i~
labels “routine” and “non-routine”—at least as applied to searcoe: of
vehicles—and finds a relatively unusual search to be reasonable ¢ -+ 1

the absence of suspicion.

UNITED STATES V. FLORES-MONTANO

Supreme Court of the United States, 2004.
541 U.S. 149.

CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.

Customs officials seized 37 kilograms—a little more than 81
pounds—of marijuana from respondent Manuel Flores-Montano’s gas
tank at the international border. The Court of Appeals for the Ninth
Circuit * ** held that the Fourth Amendment forbade the fuel tank
search absent reasonable suspicion. We hold that the search in question
did not require reasonable suspicion.

Respondent, driving a 1987 Ford Taurus station wagon, attempted to
enter the United States at the Otay Mesa Port of Entry in southern
California. A customs inspector conducted an inspection of the station
wagon, and requested respondent to leave the vehicle. The vehicle was
then taken to a secondary inspection station.

At the secondary station, a second customs inspector inspected the
gas tank by tapping it, and noted that the tank sounded solid.
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Subsequently, the inspector requested a mechanic under contract with
Customs to come to the border station to remove the tank. Within 20 to
30 minutes, the mechanic arrived. He raised the car on a hydraulic lift,
loosened the straps and unscrewed the bolts holding the gas tank to the
undercarriage of the vehicle, and then disconnected some hoses and
electrical connections. After the gas tank was removed, the inspector
hammered off bondo (a putty-like hardening substance that is used to
seal openings) from the top of the gas tank. The inspector opened an
access plate underneath the bondo and found 37 kilograms of marijuana
bricks. The process took 15 to 25 minutes.

* % %

The Government advised the District Court that it was not relying on

reasonable suspicion as a basis for denying respondent’s suppression
motion * * *,

* % %* [Tlhe Court of Appeals * * * asked whether the removal and
dismantling of the defendant’s fuel tank is a “routine” border search for
which no suspicion whatsoever is required. The Court of Appeals stated
that “irn order to conduct a search that goes beyond the routine, an
insp=::or must have reasonable suspicion,” and the “critical factor” in
deteri:ining whether a search is “routine” is the “degree of intrusiveness.”

"2 Court of Appeals seized on language from our opinion in United
Stat = v. Montoya de Hernandez, 473 U.S. 531 (1985), in which we used
the <l “routine” as a descriptive term in discussing border searches.
(“Ra:i.in¢ searches of the persons and effects of entrants are not subject to
any °r; :rement of reasonable suspicion, probable cause, or warrant”).
The ¢ <:iit of Appeals took the term “routine,” fashioned a new balancing
test, zud extended it to searches of vehicles. But the reasons that might
suppert a requirement of some level of suspicion in the case of highly
intrusive searches of the person—-dignity and privacy interests of the
person being searched—simply do not carry over to vehicles. Complex
balancing tests to determine what is a “routine” search of a vehicle, as

opposed to a more “intrusive” search of a person, have no place in border
searches of vehicles.

The Government’s interest in preventing the entry of unwanted
persons and effects is at its zenith at the international border. Time and
again, we have stated that “searches made at the border, pursuant to the
longstanding right of the sovereign to protect itself by stopping and
examining persons and property crossing into this country, are
reasonable simply by virtue of the fact that they occur at the border.”
United States v. Ramsey. * * * It is axiomatic that the United States, as
sovereign, has the inherent authority to protect, and a paramount
interest in protecting, its territorial integrity.
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That interest in protecting the borders is illustrated in this case by
the evidence that smugglers frequently attempt to penetrate our borders
with contraband secreted in their automobiles’ fuel tank. Over the past 5
1/2 fiscal years, there have been 18,788 vehicle drug seizures at the
southern California ports of entry. Of those 18,788, gas tank drug
seizures have accounted for 4,619 of the vehicle drug seizures, or
approximately 25%. In addition, instances of persons smuggled in and
around gas tank compartments are discovered at the ports of entry of San
Ysidro and Otay Mesa at a rate averaging 1 approximately every 10 days.

Respondent asserts two main arguments with respect to his Fourth
Amendment interests. First, he urges that he has a privacy interest in his
fuel tank, and that the suspicionless disassembly of his tank is an
invasion of his privacy. But on many occasions, we have noted that the
expectation of privacy is less at the border than it is in the interior. We
have long recognized that automobiles seeking entry into this country
may be searched. It is difficult to imagine how the search of a gas tank,
which should be solely a repository for fuel, could be more of an invasion
of privacy than the search of the automobile’s passenger compartment.

Second, respondent argues that the Fourth Amendment “prci:-is
property as well as privacy,” and that the disassembly and reassemb. of
his gas tank is a significant deprivation of his property interest becau..« it
may damage the vehicle. He does not, and on the record cannot, i;:
contend that the procedure of removal, disassembly, and reasseii-i. s
the fuel tank in this case or any other has resulted in serious damay:
or destruction of, the property.2 According to the Governmeni. “ux
example, in fiscal year 2003, 348 gas tank searches conducted alor:: :7:¢.
southern border were negative (i.e., no contraband was found), the g
tanks were reassembled, and the vehicles continued their entry into the

United States without incident.

Respondent cites not a single accident involving the vehicle or
motorist in the many thousands of gas tank disassemblies that have
occurred at the border. A gas tank search involves a brief procedure that
can be reversed without damaging the safety or operation of the vehicle.
If damage to a vehicle were to occur, the motorist might be entitled to
recovery. While the interference with a motorist’s possessory interest is
not insignificant when the Government removes, disassembles, and

a Respondent’s reliance on cases involving exploratory drilling searches is misplaced. See
United States v. Rivas, 157 F.3d 364 (CA5 1998) (drilling into body of trailer required reasonable
suspicion); United States v. Robles, 45 F.3d 1 (CAl 1995) (drilling into machine part required
reasonable suspicion); United States v. Carreon, 872 F.2d 1436 (CA10 1989) (drilling into camper
required reasonable suspicion). We have no reason at this time to pass on the reasonableness of
drilling, but simply note the obvious factual difference that this case involves the procedure of
removal, disassembly, and reassembly of a fuel tank, rather than potentially destructive drilling.
We again leave open the question “whether, and under what circumstances, a border search
might be deemed ‘unreasonable’ because of the particularly offensive manner it is carried out.”

United States v. Ramsey.
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reassembles his gas tank, it nevertheless is justified by the Government’s
paramount interest in protecting the border.b

For the reasons stated, we conclude that the Government’s authority
to conduct suspicionless inspections at the border includes the authority
to remove, disassemble, and reassemble a vehicle’s fuel tank. While it
may be true that some searches of property are so destructive as to
require a different result, this was not one of them. The judgment of the
United States Court of Appeals for the Ninth Circuit is therefore
reversed, and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE BREYER, concurring.

I join the Court’s opinion in full. I also note that Customs keeps track
of the border searches its agents conduct, including the reasons for the
searches. This administrative process should help minimize concerns that
gas tank searches might be undertaken in an abusive manner.

QUESTIONS AFTER FLORES-MONTANO

1. Court dropped a footnote in Flores-Montano indicating that it was

leav: .2 owen whether drilling into a vehicle would be reasonable without
sust: .1 of any crime or violation. Lower courts after Flores-Montano have
take.. 7.al footnote as an invitation to uphold suspicionless drilling and other
typus - aestruction of property at the border. For example, United States v.

Chauutivy, 424 F.3d 1051 (9th Cir. 2005), the court upheld a suspicionless
borc.» zzarch that included drilling a hole in the bed of a pickup truck.
Relyisiv. on Flores-Montano, the court declared that “a single small diameter
hole i:: = truck bed does not reduce the functionality, operation or safety of
the veticle.” The defendant cited cases from other circuits holding that
drilling requires reasonable suspicion, but the court noted that all of those
cases were decided before Flores-Montano, and all of them relied on “the
distinction between ‘routine’ and ‘non-routine’ searches, a distinction that
was specifically limited to searches of the person by the Supreme Court.” See
also United States v. Cortez-Rocha, 383 F.3d 1093 (9th Cir. 2004) (border
search of defendant’s vehicle, which included cutting open the defendant’s
spare tire, did not require reasonable suspicion: “the search of the spare tire,

b Respondent also argued that he has some sort of Fourth Amendment right not to be
subject to delay at the international border and that the need for the use of specialized labor, as
well as the hour actual delay here and the potential for even greater delay for reassembly are an
invasion of that right. Respondent points to no cases indicating the Fourth Amendment shields
entrants from inconvenience or delay at the international border.

The procedure in this case took about an hour (including the wait for the mechanic). At oral
argument, the Government advised us that, depending on the type of car, a search involving the

disassembly and reassembly of a gas tank may take one to two hours. We think it clear that
delays of one to two hours at international borders are to be expected.
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and to avoid proving it uses reliable dogs. Second, because there is ample
suspicion in each case, it is difficult for judges to consider the issue
cleanly on an unencumbered record. Evidence of probable criminal
activity, especially evidence of narcotics detector dog alerts, cannot help
but color judges’ views of the facts. We inevitably think “harmless error.”
I must admit that I take comfort in knowing that the border agents in
these cases did not rip apart the defendants’ cars on a whim. However,
were I to decide a case where there is truly no suspicion, and where five

or ten exploratory holes are drilled in the exterior walls of a vehicle, I
might reach a different result.

Border Searches of Ship Cabins

In United States v. Alfaro-Moncada, 607 F.3d 720 (11th Cir. 2010),
the defendant was a crew member of a foreign cargo ship that entered the
port of Miami. Customs and Border protection officials conducted a
search, primarily, for prohibited agricultural materials, including seeds.
They inspected the ship from bow to stern—this included a thorough
insp«=tion of the cabin of the ship’s cook—Alfaro-Moncada. An officer
searciied the defendant’s desk in his cabin and found DVD’s, the covers of
whirl; chowed young girls engaging in sexual acts. The defendant was
tried :nd convicted of child pornography and argued that the search
amaiviiod to a search of his home, and therefore required reasonable
sus .. But the court disagreed, and noted that the interests

sup:zoiing a suspicionless border search were fully implicated in this
case:

A home with a fixed location cannot be used as a means to
trensport into this country contraband or other weapons of mass
destruction that threaten national security. A crew member’s cabin,
like the rest of the ship on which it is located, can and does pose that
threat.

L

Stopping agricultural pest and diseases from entering this
country is an essential function of homeland security; when they
have come across our borders, extensive damage has resulted. [Citing
reports of infestation of the Asian longhorned beetle and the emerald
ash borer, which led to the destruction of millions of trees.]

Do you think the Customs/Border agent was looking for seeds and

bugs in Alfaro-Mancado’s desk? Does it make any difference if that
answer to that question is no?
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Border Searches and Seizures of Persons

The Court addressed the question of the appropriate standard of
proof for highly intrusive border intrusions in United States v. Montoya
de Hernandez, 473 U.S. 531 (1985). Justice Rehnquist, writing for a six-
person majority, stated that “the detention of a traveler at the border,
beyond the scope of a routine customs-search and inspection, is justified
at its inception if customs agents, considering all the facts surrounding
the traveler and her trip, reasonably suspect that the traveler is
smuggling contraband in her alimentary canal.” (emphasis added).

Montoya de Hernandez went through customs in Los Angeles after
arriving on a plane from Colombia. Her eight recent trips to either Miami
or Los Angeles caused agents to question her about the purpose for her
trip. She carried $5,000 cash, mostly $50 bills, with no billfold and stated
that she came to purchase goods for her husband’s store in Colombia.
Although she had no appointments with sellers and no hotel reservation,
she stated that she planned to ride around the city visiting retail stores
and that she planned to stay at a Holiday Inn. She could not recall kv
her airline ticket was purchased. In her valise inspectors found four
changes of “cold weather” clothing.

These facts, the Court held, were sufficient to warrant sezsc:ied
inspectors in arriving at a reasonable suspicion that Montovi: iz
Hernandez was a “balloon swallower” attempting to smuggle drugs . : .,
the country. A strip search by a female inspector revealed a fullnass :
the suspect’s abdomen. The inspector noticed that the suspect vz
wearing two pair of elastic underpants with a paper towel lining e
crotch area. Upon receiving this information, the inspector in cha:se
informed the suspect of his suspicion. The inspector gave her the option of

returning to Colombia on the next available flight, agreeing to an x-ray or
remaining in detention until she produced a monitored bowel movement.
She chose the first option, but inspectors were unable to arrange a flight.
Sixteen hours later, the suspect had not defecated or urinated and had
refused food or drink. It appeared that she was struggling to avoid use of
the toilet. Inspectors sought and obtained a warrant authorizing a rectal
examination and x-ray, provided that the physician consider the suspect’s
claim of pregnancy. A pregnancy test was negative, and a rectal
examination produced a balloon containing a foreign substance.
Investigators arrested the suspect. She later passed 88 cocaine-filled

balloons through her system.

The Supreme Court upheld both the initial inspection and the
detention, finding that the delay was attributable to the suspect’s “heroic”
efforts “to resist the call of nature” and that the detention was not
unreasonably long even though it “undoubtedly exceed[ed] any other
detention we have approved under reasonable suspicion.” Justice
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Rehnquist emphasized not only the suspect-created delay, but also the
heavy state interest and diminished expectation of privacy attendant to a
border crossing. He noted that “alimentary canal smuggling cannot be
detected in the amount of time in which other illegal activity may be
investigated through brief Terry-type stops.” Justice Stevens concurred in
the judgment on the ground that the prolonged detention was
attributable to the suspect’s choice not to consent to an x-ray. Justice
Brennan, joined by Justice Marshall, described the facts as a “disgusting
and saddening episode” involving a detention based upon a profile that
justified at most reasonable suspicion, and he dissented. He argued that
“[ilndefinite involuntary incommunicado detentions ‘for investigation’ are
the hallmark of a police state, not a free society.”

Standard of Proof Between Probable Cause
and Reasonable Suspicion?

The lower court in Montoya had found that the intrusion was so
severe that it had to be justified by a “clear indication” of criminal
activity. This was a standard of proof somewhere between reasonable
susticicn and probable cause. In Montoya, the majority emphatically
rejec:-c this approach, and stated that as in Terry, there is no relevant
star.: d of proof between reasonable suspicion and probable cause.
Jus: . Rehnquist concluded as follows:

*Ve do not think that the Fourth Amendment’s emphasis upon
o~ <sonableness is consistent with the creation of a third verbal
<+ nwdard in addition to reasonable suspicion and probable cause;

* * “ gubtle verbal gradations may obscure rather than elucidate the
rz.ining of the provision in question.

The reasonable suspicion standard has been applied in a number
oi' contexts and effects a needed balance between private and public
interests when law enforcement officials must make a limited
intrusion on less than probable cause.

After Montoya, there are apparently only two types of intrusions at the
border—a “routine” border intrusion that can be done without suspicion,
and a “non-routine” border intrusion that requires reasonable suspicion.
It could be argued that some intrusions at the border could be so severe
as to require probable cause, but given the facts of Montoya and the state
interest supporting border searches, can you envision such an intrusion?
Perhaps compelled surgery? See United States v. Adekunle, 2 F.3d 559
(5th Cir.1993) (reasonable suspicion sufficient for 100 hour
incommunicado detention, forced use of laxatives, and monitored bowel
movement); United States v. Odofin, 929 F.2d 56 (2d Cir.1991) (24 day
detention before bowel movement; reasonable suspicion sufficient).



504 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

Depending on their intrusiveness, searches of persons at the border
can fall on either side of the line the courts have established between
“routine” and “non-routine” border searches—the latter requiring
reasonable suspicion, the former requiring no suspicion at all. For
example, in United States v. Sanders, 663 F.2d 1 (2d Cir.1981), customs
officials forced the defendant to take off his artificial leg and inspected it,
finding drugs. The court likened the police activity to a body cavity
search, well-recognized as more intrusive than the routine border search.
See also United States v. Alfaro-Moncada, 607 F.3d 720 (11th Cir. 2010)
(“Even at the border, * * * reasonable suspicion is required for highly
intrusive searches of a person’s body such as a strip search or an x-ray
examination.”). In contrast, in United States v. Charleus, 871 F.2d 265
(2d Cir.1989), a customs inspector patted down the defendant, felt a hard
lump under his clothing, and lifted the back of his shirt, whereupon he
found packages of narcotics taped to the defendant’s body. The court
analyzed the intrusion as follows:

The [intrusion] arguably straddles the line between the two
categories of border searches—searching more than personal
belongings or effects such as a purse, wallet, or even outer jacket -» s
involved; but the search was not nearly as intrusive as a body cav; v
or full strip search. Since the potential indignity resulting from -: j:at
on the back followed by a lifting of one’s shirt simply fails to ccr-» =
with the much greater level of intrusion associated with a body - ..:xr
or full strip search, we decline to hold that reasonable suspicis::: =25
here required.

See also United States v. Kelly, 302 F.3d 291 (5th Cir. 2002) (caninz #1:ift
of a person, including contact with the dog’s nose, was a routine Lejier
search: “Certainly, a canine sniff, even one involving some bodily coni.zct,
is no more intrusive than a frisk or a pat-down, both of which clearly

qualify as routine border searches.”).

Border Searches of Laptops, Video Cameras,
Reading Material, etc.

If you are carrying a laptop across the border into the United States,
can an officer—without having any suspicion—turn on the laptop and
peruse all the material on the harddrive or SSD? The court in United
States v. Ickes, 393 F.3d 501 (4th Cir. 2005), upheld such an inspection as
a routine border search. Ickes’s van was stopped at a border checkpoint.
Officers first turned on Ickes’s video camera and saw that he had taken a
video of a young ball boy at a tennis match. They then conducted a
thorough inspection of his laptop harddrive and computer disks that were
in his car. Officers found child pornography and Ickes moved to suppress
the evidence. Ickes raised both a Fourth and a First amendment objection
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to the search. The court quickly disposed of the Fourth Amendment claim,
holding that the search was no more intrusive than any other search of a
person’s effects at the border: such thorough inspections are allowed
without suspicion, and there was nothing approaching a strip search or
body cavity search that could be labeled “non-routine.” As to the First
Amendment argument, the court declared as follows:

[Tlhe ramifications of accepting Ickes’s First Amendment argument
would be quite staggering. * ** Particularly in today’s world,
national security interests may require uncovering terrorist
communications, which are inherently “expressive.” Following Ickes’s
logic would create a sanctuary at the border for all expressive
material—even for terrorist plans. This would undermine the
compelling reasons that lie at the very heart of the border search
doctrine. Ickes’s argument, at bottom, proves too much.

* % %

Ickes claims that our ruling is sweeping. He warns that “any
nerson carrying a laptop computer ... on an international flight
would be subject to a search of the files on the computer hard drive.”

Tis prediction seems far-fetched. Customs agents have neither the
iime nor the resources to search the contents of every computer.

For -':.2r cases allowing thorough border searches of expressive material
witr; > any suspicion, see United States v. Arnold, 533 F.3d 1003 (9th
Cir. 7{1:8) (search of laptop without suspicion was reasonable; laptop is
nothinz more than a container and courts “have long held that searches of
closoc: containers and their contents can be conducted at the border
witho it particularized suspicion”); United States v. Seljan, 547 F.3d 993
(9th Cir. 2008) (suspicionless border search of personal correspondence—
revealing sexual misconduct with young children—found reasonable).

In Seljan, supra, Judge Kozinski, in dissent, provided a passionate
argument against a rule allowing police unfettered discretion to peruse
reading and viewing material in a border search. He argued that the

majority, in allowing such a practice, failed to give due weight to the
language and history of the Fourth Amendment:

The Fourth Amendment guarantees “[t]he right of the people to
be secure in their persons, houses, papers, and effects....” The
reference to papers is not an accident; it’s not a scrivener’s error. It
reflects the Founders’ deep concern with safeguarding the privacy of
thoughts and ideas—what we might call freedom of conscience—from
invasion by the government. Because my colleagues in the majority
don’t see this right as very important, they authorize the government

to read every scrap of paper that crosses our borders, whether in a
pocket or purse, a package, suitcase or envelope. * * *
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[TJhe Founders were as concerned with invasions of the mind as
with those of the body, the home or personal property—which is why
they gave papers equal rank in the Fourth Amendment litany. The
sum and substance of today’s opinion is that we remove papers as an
independent sphere of constitutional protection, treating them simply
as a species of effects. Because our commission as federal judges does
not authorize us to blue-pencil words written by the Founding

Fathers, I respectfully dissent.

The majority in Seljan relied heavily on Ramsey, supra, where the
Court upheld the suspicionless search of mail crossing the border. But
Judge Kozinski declared that Ramsey was readily distinguishable,
because Ramsey involved mail that included heroin—it “did not involve
reading anything within the envelopes” and the Ramsey Court treated
mailed envelopes as effects “because they were simply containers being
used for smuggled items.”

Judge Kozinski noted that the bedrock cases giving rise to the Fourth
Amendment—the libel case involving John Wilkes and the seizure and
search of papers in Entick v. Carrington—involved expressive material,
and concluded as follows:

The majority’s reluctance to step between Mr. Seljan ard ;s
well-merited punishment is understandable. Seljan’s long case:x of

“sexually educating” children is heinous; it’s difficult to regret thi.- :<
will spend the rest of his life in prison. But this result comes .t a
high price: allowing serious invasions into the privacy of millicr s of
Americans, innocent as well as guilty. *** Every enveicie
containing birthday cards or trade secrets, every e-mail, every dis:y,
every laptop that crosses the border can be opened and its conients
read by government agents, without a warrant or even founded
suspicion. Worse yet, by treating these seizures as a trivial
annoyance rather than a major intrusion into our freedom of thought,
my colleagues open the door for police across the United States to
read whatever private papers fall into their hands. This is the power
the English government claimed in the Wilkes affair; the power that
so outraged the colonists; the power the Fourth Amendment was
built to shield us against. We sell this birthright very cheaply today.

Is Judge Kozinski overreacting? How likely is it that Homeland
Security will pore over all the reading material of every person crossing
the border. They could never hire enough agents to do that, could they?
Could they decide to copy all reading material and use Internet cloud
storage to be able to access it should they desire to do so?

For more on border seizures and searches of laptops, cellphones, etc.,
see www.wired.com/threatlevel/2013/02/electronics-border-seizures:



TO APPLY OR NOT APPLY THE
SEC.V WARRANT CLAUSE 507

The Department of Homeland Security’s civil rights watchdog
has concluded that travelers along the nation’s borders may have
their electronics seized and the contents of those devices examined
for any reason whatsoever—all in the name of national security.

The DHS, which secures the nation’s border, in 2009 announced
that it would conduct a “Civil Liberties Impact Assessment” of its
suspicionless search-and-seizure policy pertaining to electronic
devices “within 120 days.” More than three years later, the DHS

office of Civil Rights and Civil Liberties published a two-page
executive summary of its findings.

“We also conclude that imposing a requirement that officers have
reasonable suspicion in order to conduct a border search of an
electronic device would be operationally harmful without concomitant
civil rights/civil liberties benefits,” the executive summary said.

The President George W. Bush administration first announced
the suspicionless, electronics search rules in 2008. The President
Barack Obama administration followed up with virtually the same
rules a year later. Between 2008 and 2010, 6,500 persons had their
«!ectronic devices searched along the U.S. border, according to DHS
coia.

* % %

Meantime, a lawsuit the ACLU brought on the issue concerns a
.«v. York man whose laptop was seized along the Canadian border
- »010 and returned 11 days later after his attorney complained.

At an Amtrak inspection point, Pascal Abidor showed his U.S.
passport to a federal agent. He was ordered to move to the cafe car,
where they removed his laptop from his luggage and “ordered Mr.
Abidor to enter his password,” according to the lawsuit.

Agents asked him about pictures they found on his laptop, which
included Hamas and Hezbollah rallies. He explained that he was
earning a doctoral degree at a Canadian university on the topic of the
modern history of Shiites in Lebanon.

He was handcuffed and then jailed for three hours while the
authorities looked through his computer while numerous agents

questioned him, according to the suit, which is pending in New York
federal court.

Searches Away from the Border

The right to search at the actual border has been extended to its
functional equivalent as well. For example, if a plane flies from Mexico
City non-stop to Denver, a search by customs officials at the Denver
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airport is considered a border search. The same standard applies to
searches of ships, where the port of call is not at the border itself. United
States v. Tilton, 534 F.2d 1363 (9th Cir.1976). In Torres v. Puerto Rico,
442 U.S. 465 (1979), the Court unanimously agreed that a trip from the
mainland to Puerto Rico did not result in the crossing of an international
border and that the border search exception to the warrant requirement
did not apply.

A more troubling problem has arisen in connection with searches of
vehicles inside the border, pursuant to § 287(a) of the Immigration and
Nationality Act [8 U.S.C.A. § 1357(a)], which allows searches for aliens
“within a reasonable distance from any external boundary of the United
States.” A reasonable distance has been defined as 100 air miles from any
external border, 8 CFR § 287.1. The Court in United States v. Martinez-
Fuerte, 428 U.S. 543, 552-53 (1976), described the kinds of searches that
were implemented pursuant to this legislation:

The Border Patrol conducts three kinds of inland traffic-checking
operations in an effort to minimize illegal immigration. Permanent
checkpoints, such as those at San Clemente and Sarita, are
maintained at or near intersections of important roads leading :a:3v
from the border. They operate on a coordinated basis desigr.e:i +o
avoid circumvention by smugglers and others who transpor: tire
illegal aliens. Temporary checkpoints, which operate like perma.icis:
ones, occasionally are established in other strategic locati:.-,

foite . 4
iroimy et

Finally, roving patrols are maintained to supplement the checi;:o:~
system.
Beginning with Almeida-Sanchez v. United States, 413 U.S. Z66
(1973), the Supreme Court decided a series of cases challenginyg ilie
constitutionality of these law enforcement efforts in border arcas. in
Almeida-Sanchez the defendant was stopped by a roving Border Patrol on
an east-west road in California about 25 air miles north of the Mexican
border. The officers had no warrant and no suspicion for stopping the car.
The officers searched the defendant’s vehicle for illegal aliens, discovering
instead a large quantity of marijuana. The Court held the stop and search
unconstitutional. In a 5—4 decision, Justice Stewart wrote for the majority
that a roving patrol away from the border was regulated by the same
standards as any other police activity—meaning that suspicionless
seizures and searches were not permitted. Justice White’s dissent found
the search to be a reasonable response to the unique problems of
enforcing immigration laws in border areas. See also United States v.
Brignoni-Ponce, 422 U.S. 873 (1975), holding that roving border patrols
are subject to the same standards as other law enforcement stops under

Terry.
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The use of traffic checkpoints removed from the border also came
under scrutiny. In United States v. Ortiz, 422 U.S. 873 (1975),
warrantless searches at internal checkpoints were held unconstitutional
unless based on probable cause. The Court found that, at least insofar as
searches were concerned, the risk of official abuse of discretion was just
as great at a checkpoint as it was at a roving patrol; officers at
checkpoints decided which cars to search, and only 3% of the vehicles that
were stopped were also searched.

The following year, the Court approved warrantless stops of vehicles
at permanent checkpoints for limited questioning of the occupants. United
States v. Martinez-Fuerte, 428 U.S. 543 (1976). No probable cause or
reasonable suspicion was required to justify the stops. The Court
reasoned that suspicionless checkpoint stops are necessary tools of law
enforcement, and that the public interest in making these stops
outweighed the constitutionally protected interests of private citizens. In
addition, Justice Powell, writing for the Court, stated that motorists could
be selectively referred to secondary inspection areas for further
quesiioning, again without any articulable suspicion. He argued that the
addiiimnal intrusion—although admittedly a seizure—was limited and
inoff:.;sive and that use of the questioning techniques tended to minimize
the =»-rusion on the general motoring public, thus protecting othe:
Foui#t+ amendment interests. However, if the secondary inspection was
undu’y offensive or intrusive, then individualized suspicion would be
requiti:). See also United States v. Machuca-Barrera, 261 F.3d 425 (5th
Cir. Z1101) (stop at immigration checkpoint can last no longer than
neces:-:vv to fulfil its immigration-related purpose).

I. CONSENT SEARCHES

1. Voluntary Consent

Voluntariness Distinguished from Waiver:
Schneckloth v. Bustamonte

A search based upon voluntary consent is reasonable even in the
absence of a warrant or any articulable suspicion. The Supreme Court
addressed the requirements for valid consent in Schneckloth V.
Bustamonte, 412 U.S. 218 (1973). A California police officer at 2:40 a.m.
stopped an automobile with a headlight and a license plate light burned
out. Six men were in the car. The driver had no license, only one
passenger produced his license, and he explained that the car was his
brother’s. The officer asked the men to step out of the car, they complied,
and after two additional officers arrived, the officer asked the person who
produced the license if he could search the car. The man replied, “Sure, go
ahead,” and opened the trunk for the officer. The search produced three
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stolen checks. The court of appeals held that consent was not valid
because the consenting party was never told that he had the right to
refuse to give consent. The Supreme Court disagreed.

Justice Stewart’s majority opinion cited voluntariness concepts
developed in confession cases and concluded that

the question whether a consent to a search was in fact voluntary or
was the product of duress or coercion, express or implied, is a
question of fact to be determined from the totality of the
circumstances. While knowledge of the right to refuse consent is one
factor to be taken into account, the government need not establish
such knowledge as the sine qua non of an effective consent.

The defendant argued that warnings of the right to refuse to permit a
search—comparable to the Miranda warnings, which we shall examine in
connection with police interrogation—should be required before consent
can be sought. The majority responded that it would be impractical to
give such warnings under the “informal and unstructured conditions” in

which consent requests are usually made.
F

Justice Stewart distinguished the traditional concept of waive; of
“the safeguards of a fair criminal trial” from consent to search. .
concluded that a defendant was to be given “the greatest pazsi®:i:
opportunity to utilize every facet of the constitutional model of a .
criminal trial,” and that “{a]ny trial conducted in derogation of that <"
leaves open the possibility that the trial reached an unfair result.” B::i, n:
found, that “[t]he protections of the Fourth Amendment are of a wh.:.ii«
different order.” Justice Stewart concluded that the proper test in conseri
search cases is not whether there was a waiver of the defendant’s Fuu-:h
Amendment rights, but whether the consent to search was voluniary
under the totality of circumstances. He concluded that the Fourth
Amendment does not require that citizens be discouraged from
cooperating with the police—which would occur if they were required to

be informed of their right to refuse.

The Court concluded that voluntariness of consent must be
determined by the totality of the circumstances. The suspect’s knowledge
of his right to refuse consent is therefore relevant in determining the
voluntariness of the consent. But absence of a consent warning is not
dispositive.

As applied to the facts of the case, Justice Stewart had no trouble in
concluding that the suspect’s consent was voluntary—the suspect was not
under arrest; the officer used no force and made no threats; and the
suspect expressed no unwillingness to consent.

Justice Brennan dissented, arguing that “[i]Jt wholly escapes me how
our citizens can meaningfully be said to have waived something as
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precious as a constitutional guarantee without ever being aware of its
existence.” Justice Marshall also dissented. He argued that consent
searches are permissible because we permit our citizens to choose not to
exercise their constitutional rights, and that “consent cannot be
considered a meaningful choice unless he knew that he could in fact
exclude the police.” His solution was to have the government bear the

burden of showing knowledge, which burden could be satisfied by a
warning before asking for consent.

Reaffirming Schneckloth: United States v. Drayton

The Court reaffirmed its totality of the circumstances analysis in
United States v. Drayton, 536 U.S. 194 (2002), in which the Court upheld
searches of bags and persons made during a bus sweep. The Court found
that while the officer did not inform the suspects of their right to refuse
consent, “he did request permission to search, and the totality of the
circuistances indicates that their consent was voluntary, so the searches
were reasonable.” The Drayton Court concluded as follows:

In a society based on law, the concept of agreement and consent
shiculd be given a weight and dignity of its own. Police officers act in
i, accord with the law when they ask citizens for consent. It

<'.-forces the rule of law for the citizen to advise the police of his or

i:«.~ wishes and for the police to act in reliance on that understanding.
Vi e this exchange takes place, it dispels inferences of coercion.

The #’-+i2t’s opinion in Drayton is fully set forth in the section on stops
and i'r.<t:3, supra. See also United States v. Collins, 683 F.3d 697 (6th Cir.
2012y ‘“.rrower of car validly consented to search—“when requesting an
indiviai:al’s consent to search, police do not have to inform the individual
that others [in this case the owner of the car] could object to the search.”).

The Consequences of Refusing Consent

Is refusal to consent to a search suspicious? Can an officer conclude
that a person who refuses to permit a search has something to hide? In
United States v. Prescott, 581 F.2d 1343 (9th Cir.1978). the court held
that a person cannot be penalized for exercising the right to refuse to
permit a search, and that “passive refusal to consent to a warrantless
search is privileged conduct which cannot be considered as evidence of
criminal wrongdoing.” The majority said that its reasoning was necessary
“to protect the exercise of a constitutional right.” Surprisingly. there was
a dissenting opinion that argued that no harm would come if a citizen’s
decision to invoke Fourth Amendment rights were admissible in evidence
against the citizen. See also United States v. Torres, 65 F.3d 1241 (4th
Cir.1995) (“Officers cannot use a traveler’s refusal to consent to the
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search of his bags as support for the requisite reasonable, articulable
suspicion.”).

The Impact of Custody

In Schneckloth, consent was obtained from a person who was not in
police custody, a fact emphasized by the Court in its conclusion that its
decision was “a narrow one.” But in United States v. Watson, 423 U.S.
411 (1976), the Court found that the absence of consent warnings or of
proof that Watson knew he could withhold consent was not controlling
where the defendant “had been arrested and was in custody, but his
consent was given while on a public street, not in the confines of the
police station.” The majority added that “to hold that illegal coercion is
made out from the fact of arrest and the failure to inform the arrestee
that he could withhold consent would not be consistent with Schneclkloth.”
Watson made clear that Schneckloth was not as narrow as Justice
Stewart had proclaimed. Justice Marshall, joined by Justice Brennan.
adhered to his opinion in Schneckloth, but added that “even short of tis
position there are valid reasons for application of such a rule to conz.:. .5
procured from suspects held in custody.”

Not surprisingly, Watson has been relied upon to uphold caierar
obtained in all types of custodial situations; while the person’s cucsic: i
status is relevant to whether the consent was voluntary, it is only <1 .-
the totality of circumstances. See, e.g., United States v. Hidalgo, © .
1566 (11th Cir.1993) (consent voluntary even though the defendant = -
arrested by SWAT team members who broke into his home in the ¢- 3!,
morning, woke him, and forced him to the ground at gun point”); Ur.:t=d
States v. Duran, 957 F.2d 499 (7th Cir.1992) (consent voluntary ¢.en
though the suspect was under arrest and in the police station).

Totality of the Circumstances

After Schneckloth the totality of the circumstances must be examined
to determine whether a person has voluntarily consented to a search. In
Bumper v. North Carolina, 391 U.S. 543 (1968), the Court placed the
burden of proving that consent “was, in fact, freely and voluntarily given”
on the government, and declared that “[t]his burden cannot be discharged
by showing no more than acquiescence to a claim of lawful authority.”

The Supreme Court applied Schneckloth and found a valid consent in
United States v. Mendenhall, 446 U.S. 544 (1980). Officers encountered
Mendenhall in an airport, suspected she was a drug courier, and asked
her to accompany them to a private room. She agreed. After a series of
polite questions, Mendenhall ultimately agreed to a strip search and a
search of her purse. Narcotics were found in the purse and on her person.
Although a majority of the Court did not agree on whether to treat
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Mendenhall as “seized” when federal agents first approached her, a
majority did agree that she voluntarily consented to accompany the
agents to their airport office and to have her purse and person searched.
In deciding that Mendenhall voluntarily accompanied the agents to their
office, the Court observed that she was simply asked to go and was not
threatened or physically forced. In deciding that the searches in the office
were consensual, the Court emphasized that Mendenhall was twice told
that she was free to decline consent. Justice White’s dissent for four
members of the Court argued that the government failed to meet its
burden of proving that Mendenhall consented to accompany the officers to
their office. “[T]he Court’s conclusion can only be based on the notion that
consent can be assumed from the absence of proof that a suspect resisted
police authority. This is a notion that we have squarely rejected.”

In United States v. Gonzalez-Basulto, 898 F.2d 1011 (5th Cir.1990),

the court set forth a non-exclusive list of six factors relevant to whether
consert is voluntarily obtained.

(1) the voluntariness of the defendant’s custodial status; (2) the
p-2sence of coercive police procedures; (3) the extent and level of the
aendant’s  cooperation with the police; (4) the defendant’s
a»sreness of his right to refuse consent; (5) the defendant’s

e-.cation and intelligence; and (6) the defendant’s belief that no
evi:inee will be found.

Obvic:-3'7. none of these factors are dispositive. For example, Watson
found . ¢ansent voluntary even though the defendant was under arrest,
and Se¢+zckloth found voluntary consent even though the defendant was
unaw:ire: of his right to refuse. However, a weak showing by the

government on several of the factors substantially increases the
likelihood that consent will be found involuntary.

The facts and resolution of Gonzalez-Basulto, supra, are typical of
consent cases after Schneckloth. Border patrol agents at a permanent
checkpoint suspected that Gonzalez-Basulto was carrying drugs in a
refrigerated tractor-trailer rig. He was referred to a secondary inspection
area to verify his claim that he was an American citizen. Gonzalez
produced immigration documentation, and looked nervously about at the
drug sniffing dogs present at the checkpoint. The agent asked whether
Gonzalez would mind opening the trailer for an inspection. Gonzalez
replied “no problem” and unlocked and opened the trailer, which
contained boxes of oranges and lemons. A drug-sniffing dog was hoisted
into the trailer, and gave a positive alert. The agents opened many boxes,
and finally found cocaine in boxes near the front of the trailer. The court
found that Gonzalez voluntarily consented to the search.

The agents did not brandish weapons or threaten Gonzalez in
any way. Gonzalez was not placed under arrest until the search
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uncovered the cocaine. Gonzalez cooperated with the agent who
requested permission to search by responding “no problem” to the
request and by unlocking and opening the trailer doors. While the
agent admitted that he did not inform Gonzalez of his right to refuse
to consent, the agent emphasized that he did not put any kind of
pressure on Gonzalez to get his consent. He merely asked for
permission. Gonzalez was not well-educated but he exhibited a
sufficient degree of understanding to indicate his “no problem”
response was intelligent. Gonzalez may well have believed that no
drugs would be found because the cocaine was hidden in boxes
toward the front of the trailer and there was little crawl space in the

trailer.

Compare United States v. Isiofia, 370 F.3d 226 (2d Cir. 2004) (consent not
voluntary where the defendant was never informed of his right to refuse
consent, the agents demanded consent, yelled at the defendant and used
abusive language, and told him that he would be jailed and deported arl
never see his family again unless he consented to the search).

Consider the sixth factor discussed in Gonzalez-Basulto, i.e. ‘he
defendant’s belief that no evidence would be found. In United Statex v
Mendenhall, supra, the Court categorically rejected the argumeni -l
Mendenhall could not have voluntarily consented to a strip s-= %
because it would disclose the drugs that she carried. The Court <.: -
that, while the suspect may later regret having given consent, =~ =
question is not whether she acted in her ultimate self-interest. 7;._:
whether she acted voluntarily.” Wouldn’t the contrary view—th... «
person could not give voluntary consent if the search would be like- o
uncover incriminating evidence—all but do away with consent searches?

Threats of Action if Consent Is Refused

Suppose an officer says, “I would like you to consent, but if you don’t,
I’ll just come back a little later with a warrant.” Does this threat render a
subsequent consent involuntary? The court considered this question in
United States v. Duran, 957 F.2d 499 (7th Cir.1992), in which Karen
Duran consented to the search of an outbuilding after officers told her
that they would obtain a warrant if she didn’t consent. The court stated:

This may have induced Karen to grant her consent, but it was not
coercive under the fourth amendment. Although empty threats to
obtain a warrant may at times render a subsequent consent
involuntary, see United States v. Talkington, 843 F.2d 1041 (7th
Cir.1988) (consent invalid when police lied in telling suspect that
they were in the process of getting a search warrant); Dotson v.
Somers, 175 Conn. 614, 402 A.2d 790 (1978) (consent invalid where
police had insufficient grounds upon which to base a warrant
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application), the threat in this case was firmly grounded. Karen’s
admission that [her husband, the defendant] dealt marijuana would
have provided the police probable cause had they sought a search

warrant, so their threat to do so in the event she refused consent was
entirely proper.

On the relevance of police threats of action, and the rationality of
giving consent, consider United States v. Welch, 683 F.3d 1304 (9th Cir.
2012). Officers were conducting a lawful protective sweep and came upon
Welch in his bedroom. The officers had guns drawn. They asked for
consent to search the room and Welch said “no.” One officer then said,
“Fine, but we’re going to have to get a search warrant.” Welch said
nothing. The officer then said, “it could take awhile.” Welch then said
“okay you can search.” The search uncovered a gun and ammunition and
Welch was charged with felon-firearm-possession. He argued that he had
not voluntarily consented, but the court disagreed.

The explicit threat here is that Welch might have to stand
around with nothing to do for some substantial period of time, much
s we all do whenever we are stuck in a line. It would be a delicate
will indeed that might be overborne by the threat of a period of
idicness and wasted time. Yet that threat, “it would take a while,” is
wi it changed Welch’s “no” to a “yes.”

'he district judge provided a persuasive explanation of why
v'deh changed his mind. Welch, the court found, “reasonably
berieved that the officers would eventually be able to obtain a search
wasrant” and that, because he would have to wait on the balcony
w*ile they did, he would not be able to go into the apartment,
reusieve the pistol and ammunition, and somehow dispose of them
before the police came back with a warrant. So “it made sense for
[Welch] to agree to the search rather than wait for the warrant to be
obtained and, because of where the items were hidden, hope for the
best.” That was a rational gamble, but one that Welch lost. Welch’s
consent was not coerced, just constrained, by having to place his bet
on one of two poor alternatives. Maybe if he let them in, the police
would want to get the search done quickly and fail to find his
contraband. Or maybe if he put them to the trouble of getting a

search warrant, they would search more thoroughly because he had
inconvenienced them.

Must a Person Who Is Stopped Be Told That He Is
Free to Leave?: Ohio v. Robinette

In Ohio v. Robinette, 519 U.S. 33 (1996), Robinette was lawfully
stopped for speeding and given a warning. After the officer returned his
license, he asked Robinette: “One question before you get gone: Are you
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carrying any illegal contraband in your car? Any weapons of any kind,
drugs, anything like that?” Robinette answered in the negative, and when
the officer asked to search the car, Robinette consented. The officer found
drugs in the car.

The state court held that Robinette’s consent could not be voluntary
because the officer never informed him that the stop had ended and he
was free to go. The Court, in an opinion by Chief Justice Rehnquist for
seven Justices, found no such bright-line requirement in the Fourth
Amendment. The Chief Justice reasoned as follows:

We have previously rejected a per se rule very similar to that
adopted by the Supreme Court of Ohio in determining the validity of
a consent to search. In Schneckloth v. Bustamonte, it was argued
that such a consent could not be valid unless the defendant knew
that he had a right to refuse the request. We rejected this argument:
“While knowledge of the right to refuse consent is one factor to be
taken into account, the government need not establish such
knowledge as the sine qua non of an effective consent.” And just as it
“would be thoroughly impractical to impose on the normal consent
search the detailed requirements of an effective warning,” sc ‘<o
would it be unrealistic to require police officers to always ir.i:
detainees that they are free to go before a consent to search msyv b2
deemed voluntary.

Justice Ginsburg concurred in the judgment in Rol:ucilz.
emphasizing that while a “tell-then-ask” rule made good sense, imuo:ing
it as a constitutional requirement was inconsistent with the totsi:*y of
circumstances approach mandated by Schneckloth.

Justice Stevens dissented. He argued that, by asking whather
Robinette had contraband, the officer was continuing the detention, even
though the initial reason for the detention had ended. Justice Stevens
concluded from this that the continued interrogation, in the absence of
reasonable suspicion, constituted an illegal seizure, which tainted

Robinette’s consent.
Did the Person Consent?

In some cases, the question is not whether the defendant consented
voluntarily, but whether he consented at all. For example, in United
States v. Price, 54 F.3d 342 (7th Cir.1995), Officer Brown stopped Pierce’s
car, became suspicious, and asked whether there were any drugs in the
car. Pierce replied in the negative. Officer Brown then asked Pierce, “Do
you mind if I take a look?” and Pierce quickly replied “Sure.” Brown
searched the car, and Pierce looked on without objection. Narcotics were
discovered. At the suppression hearing, Pierce testified that when he said
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“Sure” what he meant was “Sure, I mind.” The court of appeals responded
to this argument as follows:

Perhaps in the abstract one could say that given the phrasing of
Brown’s question, Pierce’s response to it is ambiguous and thus
capable of being interpreted as either “Go ahead” or “No way.” But
*** [tfhe only conclusion to be drawn from the totality of the
evidence is that Pierce’s immediate response “Sure” meant, “Sure, go
ahead.” The crucial fact is Pierce’s failure to protest upon learning
that Brown understood his response as a consent to the search. Had
Pierce not agreed to the search, now was the time to make that clear.
Yet when confronted with Brown’s understanding of his response,
Pierce offered no objection at all; instead, he submitted to a pat-down
search and took a seat in Brown’s patrol car in order to get out of the
rain. Given these circumstances it was not clear error for the district

court to find that Pierce’s response “Sure” meant that he agreed to
the search.

Assuirr2 that you are in Pierce’s situation and that you really mean “Sure,
I mind.” not “Sure, go ahead.” What would your reaction be if Officer
Brow = 1gnores you and goes ahead with the search anyway? Would telling
him - stop have a positive effect, do you think? See also United States v.
Baut'. ... 362 F.3d 584 (9th Cir. 2004) (no consent where the occupant of
a m..ic: room opened the door after the police demanded entrance, and
steppsit nack as officers proceeded into the room); United States v.
Williz -, 521 F.3d 902 (8th Cir. 2008) (“The precise question is not
whetrer [the defendant] consented subjectively, but whether his conduct
woul:} have caused a reasonable person to believe that he consented.”).

2. Third Party Consent

Caii a third party consent to the search of an area in which a suspect
has an expectation of privacy? Frazier v. Cupp, 394 U.S. 731 (1969),
upheld the search of a defendant’s duffle bag when his cousin, a joint user
of the bag, voluntarily consented. The Court rejected the argument that
because the cousin had authority to use only one compartment of the bag,
he could not consent to a search of the remainder, stating that it would
not “engage in such metaphysical subtleties,” and that the defendant, who

allowed his cousin to use the bag, must “have assumed the risk” he would
consent to let others see inside.

Actual Authority: United States v. Matlock

The leading third-party consent case is United States v. Matlock, 415
U.S. 164 (1974). Matlock was arrested in the front yard of a house. Mrs.
Graff admitted the police to the house and told them she shared the house
with Matlock. She consented to a search. The Court found the search to
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be reasonable because Mrs. Graff had actual authority to consent to the
search. The Court stated the rationale for permitting third-party consent

searches in the following analysis:

The authority which justifies the third-party consent does not rest
upon the law of property, with its attendant historical and legal
refinements, but rests rather on mutual use of the property by
persons generally having joint access or control for most purposes, so
that it is reasonable to recognize that any of the co-inhabitants has
the right to permit the inspection in his own right and that the others
have assumed the risk that one of their number might permit the

common area to be searched.
See also United States v. Kimoana, 383 F.3d 1215 (10th Cir. 2004)
(individual who had stayed overnight in a motel room, who left his
possessions there, and who had a room key, had actual authority to
consent to a search of the room, even though he was not the registered

guest who paid for the room).

Apparent Authority: Illinois v. Rodriguez

X
£u

The Court in Illinois v. Rodriguez, 497 U.S. 177 (1990), consic
whether a search is valid when based on the consent of a third pax:- -
has apparent but not actual authority. The third party in Rodrig.:s. -
Rodriguez’s woman friend, who had, unknown to the officers, mov:d -
of his apartment a month before the search and retained a key wv.":. ..
permission. When speaking to the officers who were seeking conscait. -
referred to the premises as “our apartment” and opened the door wi:

key and let them in.

Justice Scalia, writing for a six-person majority, agreed with the
lower courts that the friend did not have actual authority to consent to a
search of the apartment, in that she had no joint access or control of the
premises after moving out. According to the majority, however, the entry
was valid if the officers had reasonable belief that the friend had
authority to consent. The Court rejected the defendant’s argument that
permitting a search on the basis of apparent but not actual authority
would amount to an unauthorized waiver of the defendant’s Fourth
Amendment rights. Justice Scalia relied on Schneckloth and
distinguished between a waiver of constitutional rights and the voluntary
consent to search. He explained that while a waiver of a constitutional
right must be personal, the validity of a consent search is determined by
whether the search is reasonable:

We would assuredly not permit * * * evidence seized in violation
of the Fourth Amendment to be introduced on the basis of a trial
court’s mere reasonable belief—derived from statements by
unauthorized persons—that the defendant has waived his objection.

]
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But one must make a distinction between, on the one hand, trial
rights that derive from the violation of constitutional guarantees and,

on the other hand, the nature of those constitutional guarantees
themselves. * * *

What Rodriguez is assured by the trial right of the exclusionary
rule, where it applies, is that no evidence seized in violation of the
Fourth Amendment will be introduced at his trial unless he consents.
What he is assured by the Fourth Amendment itself, however, is not
that no government search of his house will occur unless he consents;
but that no search will occur that is “unreasonable.” * * *

Justice Scalia concluded that the question of authority to consent
should be governed by the same standard of reasonableness—and
allowance for reasonable mistakes—as had been applied in other areas of
Fourth Amendment jurisprudence, such as probable cause, the execution
of a warrant, and the existence of exigent circumstances. The Court
remanded for a determination of whether the officers could have
reasonably believed that Rodriguez’s friend had actual authority to
consent o0 a search of his apartment. Justice Marshall, joined by Justices
Breynrnun and Stevens, dissented.

Mistakes of Law

wi Stoner v. California, 376 U.S. 483 (1964), the government argued
that -z officers relied on the apparent authority of the hotel desk clerk to
consent w0 a search of Stoner’s room. The Court rejected that argument,
stating that “the rights protected by the Fourth Amendment are not to be
eroded hy unrealistic doctrines of apparent authority.” Is the result and
language in Stoner inconsistent with Rodriguez? Or can it be explained by
the reasonableness standards that are applicable to third party consent
searches? Is Stoner really an apparent authority case? See, e.g., United
States v. Brown, 961 F.2d 1039 (2d Cir.1992) (stating that Rodriguez does
not validate “a search premised upon an erroneous view of the law” and
that “an investigator’s erroneous belief that landladies are generally
authorized to consent to a search of a tenant’s premises could not provide
the authorization necessary for a warrantless search”).

The Duty to Investigate Third Party Authority to Consent

Does Rodriguez mean that the police can presume third party
consent upon the simple assertion of the third party that she has common
authority? If a babysitter answers the door, and asserts that she has
actually been granted authority over the entire premises, can police
search the entire house upon the babysitter’s consent? In United States v.
Dearing, 9 F.3d 1428 (9th Cir.1993), the court held that a live-in
babysitter lacked apparent authority to consent to a search of his
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employer’s bedroom. The court declared that “the police are not allowed to
proceed on the theory that ignorance is bliss,” and concluded that the
officer should have inquired into the extent of the babysitter’s authorized
access into his employer’s bedroom. See also United States v. Kimoana,
383 F.3d 1215 (10th Cir. 2004) (government’s burden of proving valid
third party consent “cannot be met if agents, faced with an ambiguous
situation, nevertheless proceed without making further inquiry”).

Third Party Consent Where the Defendant Is Present
and Objecting: Georgia v. Randolph

In Georgia v. Randolph, 547 U.S. 103 (2006), Justice Souter wrote
for the Court as it held that even though one occupant consents, a
physically present co-occupant’s stated refusal to permit entry prevails,
rendering the warrantless search unreasonable and invalid as to him.

Randolph and his wife had separated, she moved away with their
son, and returned to the home to get some belongings; thereafter che
complained to the police that after a domestic dispute her husband t:0k
their son away, and when officers reached the house she told then: i~at

her husband was a cocaine user whose habit had caused fins:-al
troubles. She stated there was evidence of drugs in the house. Ever.i ooy
officers went to the house and both Mr. and Mrs. Randolph answer i
‘oor. An officer asked for consent to search. Mr. Randolph unequiv.-z"y

fused, but Mrs. Randolph readily gave consent. The police enter:: : e
und drugs.

Justice Souter wrote that “[t]he constant element in assessing Fosirth
Amendment reasonableness in the consent cases, ** * is the g=cat
significance given to widely shared social expectations, which are
naturally enough influenced by the law of property, but not controlled by
its rules.” Looking to widely shared social expectations he reasoned as

follows:

(It is fair to say that a caller standing at the door of shared
premises would have no confidence that one occupant’s invitation
was a sufficiently good reason to enter when a fellow tenant stood
there saying, “stay out.” Without some very good reason, no sensible
person would go inside under those conditions. Fear for the safety of
the occupant issuing the invitation, or of someone else inside, would
be thought to justify entry, but the justification then would be the
personal risk, the threats to life or limb, not the disputed invitation.

The visitor’s reticence without some such good reason would
show not timidity but a realization that when people living together
disagree over the use of their common quarters, a resolution must
come through voluntary accommodation, not by appeals to authority.
Unless the people living together fall within some recognized
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hierarchy, like a household of parent and child or barracks housing
military personnel of different grades, there is no societal
understanding of superior and inferior. * ** In sum, there is no
common understanding that one co-tenant generally has a right or
authority to prevail over the express wishes of another, whether the
issue is the color of the curtains or invitations to outsiders.

Justice Souter explicitly stated that “this case has no bearing on the
capacity of police to protect domestic victims” and “[t]he undoubted right
of the police to enter in order to protect a victim, however, has nothing to
do with the question in this case * * *.” At the end of his opinion, he
noted the State did not argue exigent circumstances or that Janet
Randolph gave any indication of a need for protection inside the house.

Justice Souter then considered the limits of a rule prohibiting entry
on third party consent when the defendant is present and objecting:

Although the Matlock defendant was not present with the
opportunity to object, he was in a squad car not far away; the
Raodriguez defendant was actually asleep in the apartment, and the
pouce might have roused him with a knock on the door before they
critorved with only the consent of an apparent co-tenant. If those cases
- 1ot to be undercut by today’s holding, we have to admit that we
- /irawing a fine line; if a potential defendant with self-interest ir.
Zecting is in fact at the door and objects, the co-tenant’s permission
.« not suffice for a reasonable search, whereas the potential
obn=wor, nearby but not invited to take part in the threshold
ceboaguy, loses out.

2y
n
=
>
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i’his is the line we draw, and we think the formalism is justified.
So iong as there is no evidence that the police have removed the
peientially objecting tenant from the entrance for the sake of
avoiding a possible objection, there is practical value in the simple
clarity of complementary rules, one recognizing the co-tenant’s
permission when there is no fellow occupant on hand, the other
according dispositive weight to the fellow occupant’s contrary
indication when he expresses it. * * * Better to accept the formalism
of distinguishing Matlock from this case than to impose a
requirement, time-consuming in the field and in the courtroom, with
no apparent systemic justification.

Chief Justice Roberts, joined by Justice Scalia, dissented. He argued
as follows:

A wide variety of often subtle social conventions may shape
expectations about how we act when another shares with us what is
otherwise private, and those conventions go by a variety of labels—
courtesy, good manners, custom, protocol, even honor among thieves.
The Constitution, however, protects not these but privacy, and once
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privacy has been shared, the shared information, documents, or
places remain private only at the discretion of the confidant.

* % %

Just as the source of the majority’s rule is not privacy, so too the
interest it protects cannot reasonably be described as such. That
interest is not protected if a co-owner happens to be absent when the
police arrive, in the backyard gardening, asleep in the next room, or
listening to music through earphones so that only his co-occupant
hears the knock on the door. That the rule is so random in its
application confirms that it bears no real relation to the privacy
protected by the Fourth Amendment. What the majority’s rule
protects is not so much privacy as the good luck of a co-owner who
just happens to be present at the door when the police arrive. Usually
when the development of Fourth Amendment jurisprudence leads to
such arbitrary lines, we take it as a signal that the rules need tc be
rethought. We should not embrace a rule at the outset th:: its
sponsors appreciate will result in drawing fine, formalistic lines.

The Chief Justice expressed the view that the decision wouid ::ave
serious consequences in domestic abuse situations becauss E:
majority’s rule apparently forbids police from entering to assist - :
domestic dispute if the abuser whose behavior prompted the regu-s, v
police assistance objects.” He opined that the majority’s reliz:is:” on
exigent circumstances “is a strange way to justify a rule, and the fz. *}hat
alternative justifications for entry might arise does not show that sviry
pursuant to consent is unreasonable.”

Justice Scalia and Justice Thomas also dissented. Justice Si-evans
and Breyer wrote concurring opinions. Justice Alito did not participate.

NOTE ON RANDOLPH

Aftter Randolph, what does it mean to be “present” and “objecting” at the
time the third party consents to a search? On the question of “presence” the
Supreme Court held, in Fernandez v. California, 134 S.Ct. 1126 (2014), that
the defendant’s wife’s consent to search the premises was valid even though
the defendant had objected to the search when the officers initially
approached his apartment. At the time of that approach, officers saw that
Fernandez’s wife appeared to be battered and bleeding. They arrested
Fernandez, then returned to the apartment and obtained consent from his
wife. Justice Alito, writing for six members of the Court, declared that the
Court in Randolph “went to great lengths to make clear that its holding was
limited to situations in which the objecting occupant is present” at the time
the consent search is conducted. The Court held that the officers were
justified in removing Fernandez and that the Randolph rule could not apply
where officers are “objectively reasonable” in removing the objector from the
premises. The Court also rejected the defendant’s argument that the
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objection he made while he was present was enough to bar third party
consent at a later point when he was not. Justice Alito reasoned that the
objection could not last forever, and to limit its duration to a “reasonable”
time would create a host of practical problems and would be inconsistent with
the bright line rule established in Randolph. Justice Ginsburg, joined by
Justices Sotomayor and Kagan, dissented in Fernandez.

As to whether a defendant is objecting at the time third-party consent is
given, see, e.g., United States v. Uscanga-Ramirez, 475 F.3d 1024 (8th Cir.
2007) (defendant denied that there was a gun in his house and said his
girlfriend was lying about it, but he never explicitly objected when the
girlfriend granted consent to search, therefore the gun that was found was
properly admitted); United States v. Hicks, 539 F.3d 566 (7th Cir. 2008)
(defendant who objected to his arrest and removal from the premises did not
explicitly object to a search of the premises, so third-party consent was valid).

As to whether a defendant is present at the time third-party consent is
granted, see, e.g., United States v. Alama, 486 F.3d 1062 (8th Cir. 2007)
(where defendant refused to come to the door in order to avoid arrest, he was
not present and objecting when third-party search was granted); United
States v. Lopez, 547 F.3d 397 (2nd Cir. 2008) (officers arrested the defendant
on the first floor of his house, then escorted his girlfriend to the second floo
bedrouin to get the defendant’s clothes, and at that point sought consent fror

her % =carch the bedroom; third-party consent was wvalid because th
defer:! ., * was not present and there was no indication that the marshals
remc =.° i.opez for the purpose of avoiding his potential objection: “the ease
with ! law enforcement officers might seek the defendant’s permission to
searcl. .« wn a co-occupant has already consented is irrelevant”).

3. %o pe of Consent

Iuv 5 if a person voluntarily gives consent, there may be a question
about whether the consent extended to the areas actually searched by the
officer. A search beyond the scope of the consent granted cannot be
justified as a consent search. See United States v. Neely, 564 F.3d 346
(4th Cir. 2009) (defendant’s consent to search his trunk did not extend to
a search of the passenger compartment of the car). The question, of
course, is whether a given search is beyond the scope of a given consent.

Scope Defined by the Object of the Search: Florida v. Jimeno

In Florida v. Jimeno, 500 U.S. 248 (1991), Chief Justice Rehnquist,
writing for a majority of seven justices, relied on Rodriguez and
Schneckloth to conclude that the scope of a consent is determined by a
standard of objective reasonableness. The Court held that an officer could
reasonably conclude that when a suspect gave general consent to a search
of his car, he also consented to a search of a paper bag lying on the floor of
the car. The officer had informed Jimeno that he was looking for narcotics



524 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

in the car and obtained consent to search. Jimeno did not place any
explicit limitation on the scope of the search. The Chief Justice reasoned
that the general consent to search the car included consent to search
containers in the car that might contain drugs. He stated that “the scope
of a search is generally defined by its expressed object” and that “a
reasonable person might be expected to know that narcotics are carried in
some form of container.” The Chief Justice distinguished the instant case
from one in which an officer, given consent to search the trunk of a car,
pried open a locked briefcase found inside the trunk. He explained that “it
is very likely unreasonable to think that a suspect, by consenting to the
search of his trunk, has agreed to the breaking open of a locked briefcase
within the trunk, but it is otherwise with a paper bag.”

The Jimeno majority rejected the defendant’s argument that police
officers should be required to request separate permission to search each
container found in a car. The Chief Justice saw “no basis for adding this
sort of superstructure to the Fourth Amendment’s basic tenet of
reasonableness.” He noted that a container-by-container requirem::nt
would result in fewer consents being given—which would be contrz:y to
the community’s interest in encouraging citizens to cooperate wit!x ihe
authorities.

Justice Marshall, joined by Justice Stevens, dissented. -:stice
Marshall noted that, at best, general consent is ambiguous, and 1o
ivoid ambiguity by asking specifically at the outset for permiscio2zn
.earch the contents of a car, or by asking for additional permis:i.ii o
search a container when it is found within a car. Justice Mar<hall
concluded by attacking the majority’s expressed interest in encour-i:{ing
consent searches:

The majority’s real concern is that if the police were required to
ask for additional consent to search a closed container * ** an
individual who did not mean to authorize such additional searching
would have an opportunity to say no. In essence, then, the majority is
claiming that the community has a real interest not in encouraging
citizens to consent to investigatory efforts of their law enforcement
agents, but rather in encouraging individuals to be duped by them.
That is not the community that the Fourth Amendment

contemplates.

Ambiguity Construed Against the Citizen

After Jimeno, it is up to the citizen rather than the officer to clarify
any ambiguity concerning the scope of consent. See United States wv.
Berke, 930 F.2d 1219 (7th Cir.1991) (consent to officer’s “looking” into bag
allows a thorough search of the bag; defendant did not ask for
clarification of what the officers meant when they said they wanted to
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“look™); United States v. Luken, 560 F.3d 741 (8th Cir. 2009) (forensic
analysis of hard drive on defendant’s computer did not exceed the scope of
consent; before defendant gave consent, the officer explained that they
would be able to recover deleted files and images, and defendant did not
place any explicit limitations on the search).

Imagine that you are in Jimeno’s position and the officer asks if he
can search your car. Assume further that you want to limit the scope of
this search. Because it is up to you to clarify any ambiguity, how would
you go about doing so? Would you be concerned that by limiting the scope
of the search, you will direct the officer’s attention to the very area that
you want to exclude from the search? Does it make sense for Jimeno to
say, “yes, you can search the car, but not that bag in the back seat™?

While ambiguity is construed against the citizen, there are certainly
situations in which the officers’ search will be beyond what could be
reasonably contemplated by the consent. For example, in United States v.
Turner, 169 F.3d 84 (1st Cir.1999), Turner’s next door neighbor was
attacked with a knife, and blood was found around Turner’s window.
Officers thought the assailant might be hiding in Turner’s house and
asked {fur consent to search. They also had thoughts that Turner might be
the ar<:ilant. They asked to search for any signs that the suspect might
have <. inside Turner’s apartment, or might have left evidence of his
pres:: © wnere. Turner consented. An officer saw a picture on Turner’s
comr: : s :creen that resembled the victim. This got him curious, and so

he sa: .. vn and started searching through the computer’s hard drive. He
disco -+ ¢ {iles containing child pornography, and Turner was prosecuted
for th~i - tense. But the court held that the search exceeded the scope of
consen . 4 1:d therefore that the files were illegally obtained:

Ve think that an objectively reasonable person assessing in
context the exchange between Turner and these detectives would
have understood that the police intended to search only in places
where an intruder hastily might have disposed of any physical
evidence of the Thomas assault immediately after it occurred; for
example, in places where a fleeing suspect might have tossed a knife
or bloody clothing. Whereas, in sharp contrast, it obviously would
have been impossible to abandon physical evidence of this sort in a
personal computer hard drive, and bizarre to suppose—nor has the
government suggested—that the suspected intruder stopped to enter
incriminating evidence into the Turner computer.

It is also likely that a search will be beyond the scope of the consent if
it involves destructive activity—as in an example given by the Court in
Jimeno, involving breaking open a locked briefcase. See United States v.
Strickland, 902 F.2d 937 (11th Cir.1990) (consent to search a car does not
extend to officer’s slashing open a spare tire); United States v. Osage, 235
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F.3d 518 (10th Cir. 2000) (consent to search a bag does not permit the
opening of a sealed can labeled “Tamales in Gravy” found in the bag:
“before an officer may actually destroy or render completely useless a
container which would otherwise be within the scope of a permissive
search, the officer must obtain explicit authorization, or have some other,
lawful, basis upon which to proceed.”). Compare United States v. Jackson,
381 F.3d 984 (10th Cir. 2004) (consent to search for narcotics allowed the
officer to pry open the top of a baby powder container: “removing the lid of
the baby powder container did not exceed the scope of Jackson’s consent
because it did not destroy or render the container useless”).

4. Withdrawing Consent

Because there is a right to refuse consent initially, and a right to
control the scope of consent, it follows that there is also a right to revoke a
consent once given. Of course, consent cannot be revoked retroactively
after the officer has found incriminating information. United States v.
Dyer, 784 F.2d 812 (7th Cir.1986) (revocation must be made before the
search is completed). Also, the revocation of consent must be clecr and
explicit. See United States v. Gray, 369 F.3d 1024 (8th Cir. 27:4)
(expression of impatience with how long the consent search is taisius is

not sufficient to terminate consent: “Withdrawal of consent need ::u:. be

P
YW

effectuated through particular magic words, but an intent to witi
consent must be made by unequivocal act or statement.”).

Suppose that an officer obtains voluntary consent to search « * :ine
and then, when he is about to enter a closet, the defendant re . :nos
consent and forbids entry to the closet. Can the officer consider the
defendant’s actions as proof that there is something incriminating i1z the
closet? As one court put it: “The constitutional right to withdraw one’s
consent would be of little value if the very fact of choosing to exercise that
right could serve as any part of the basis for finding the reasonable
suspicion that makes consent unnecessary.” United States v. Carter, 985

F.2d 1095 (D.C.Cir.1993).

This principle is fact-sensitive, however. For example, in Carter,
where the court set forth the principle that revocation of consent cannot
be considered suspicious, the court actually upheld a search that was
made after consent was revoked. The court found the principle it stated
“immaterial” where the following sequence of events occurred: 1) Officers
suspected Carter of drug trafficking based on various profile factors and
suspicious answers to questions during the encounter; 2) Carter
permitted the officer to look through his tote bag; 3) the officer pulled out
a paper bag from the tote bag; 4) Carter snatched the paper bag from the
officer and volunteered to show the officer the food that he claimed was in
the paper bag; 5) Carter put his hand inside the paper bag, felt around,
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and finally withdrew his hand—which was empty; and 6) Carter then
rolled up the paper bag and stood looking at the officer.

The Carter court held that the officer could reasonably take Carter’s
conduct with respect to the paper bag into account, “as part of the totality
of the circumstances, regardless whether it occurred before or, as here,
after Carter had given and then withdrawn his consent to a search.” This
was because Carter’'s “peculiar” way of retracting consent could

legitimately be considered suspicious, independent of the withdrawal of
consent itself.

Judge Wald, in dissent, complained that under the majority’s
approach, Carter “was entitled to just say no to any further search of the
bag, [but] he had to do so in a way that would not raise the detective’s
suspicion that he had something to hide; not an easy feat under the
circumstances.” She concluded as follows:

Permitting the police to rely on the atmospherics of the refusal or
withdrawal of consent to supply the reasonable suspicion necessary
to objectively justify an otherwise unlawful search strips the legal
rieut of withdrawal of all practical value. *** If the right to
withdraw consent for a “consensual” encounter is to have any

mooing on the streets, as well as in the jurisprudence, it must

¢ » .npass the manner as well as the fact of its exercise.
For 2 ‘~ferent perspective on “suspicious” withdrawal of consent, see
Unitec. “:2tes v. Wilson, 953 F.2d 116 (4th Cir.1991) (angry refusal to
allow - .ch of coat, after consenting to search of luggage and person,
shoul % have counted as a factor in the analysis of reasonable
suspic....1* except in extraordinary circumstances, officers must have
evidei:.» independent of the withdrawal of consent and the manner in

which i is executed).
5. Credibility Determinations

Consent cases often come down to a credibility determination
between the officer’s and the defendant’s accounts of what happened.
Typically, the officers testify that they acted politely, asked the defendant
to consent, informed him of his right to refuse, and the defendant readily
consented. In contrast, defendants testify that the officers either never
even sought consent, or the defendant never consented, or that the
officers did obtain consent but only after using threatening and coercive
tactics. In the typical consent case, there is little evidence other than the
testimony of the opposing sides that is or can be produced on the consent
question. It is fair to state, at least by viewing the reported opinions, that
courts routinely find officers to be more credible than defendants. See
United States v. Dean, 550 F.3d 626 (7th Cir. 2008) (“Altogether, it was
perfectly rational for the district court to have believed that Dean’s desire
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to avoid another conviction provided a greater motive for him to fabricate
a story than any motive that could be attributed to the officers.”).

In New York City, the Mollen Commission reviewed the activities of
the New York City Police Department and concluded that police officers
often commit perjury on the witness stand. The Commission found that
perjury is “prevalent enough in the department that it has its own
nickname: ‘testilying.’” Sexton, New York Police Often Lie Under Oath,
Report Says, New York Times, April 22, 1994, p.1, col. 1. See also
Slobogin, Testilying and What To Do About It, 67 Colo. L.Rev. 1037
(1996) (citing surveys of defense attorneys, prosecutors and judges, who
estimated that police perjury at Fourth Amendment suppression hearings
occurs in as much as fifty percent of the cases).

Professor Lassiter, in Eliminating Consent from the Lexicon of
Traffic Stop Interrogations, 27 Cap. L.Rev. 79 (1998), argues that
“testilying” goes hand in hand with racial profiling. That is, officers single
out minorities for traffic and other stops, and then lie at the suppression
hearing about things like consent. He considers whether a rule shouic he
promulgated that a suspect cannot consent to a search without a ‘2=z yer
present, but dismisses that solution as “impractical” when appii-d to
consents obtained on the street. He states that in light of ti: iwin
problems of racial profiling and testilying, the possibility that : :ias
truly and voluntarily consent to a search that uncovers evidey::~ .
remote that the entire concept of voluntary consent should be rejec:~:!

Can you think of any other solutions to the problem of testiiving?
What about subjecting officers to polygraph tests before they tect:i-- ihat
the defendant voluntarily consented to a search that uncovered
incriminating evidence? See also McClurg, Good Cop, Bad Cop: U:ing
Cognitive Dissonance Theory to Reduce Police Lying, 32 U.C. javis
L.Rev. 389 (1999) (suggesting changes in police training and mentoring to

reduce testilying).

VI. ELECTRONIC SURVEILLANCE,
UNDERCOVER ACTIVITY, AND THE OUTER
REACHES OF THE FOURTH AMENDMENT

The Supreme Court has struggled in its attempts to consider the
Fourth Amendment’s applicability to various types of surreptitious

investigative activity.

50
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A. CONSTITUTIONAL LIMITATIONS ON
ELECTRONIC SURVEILLANCE

Physical Trespass Required: Olmstead v. United States

In 1928, Chief Justice Taft’s majority opinion in Olmstead v. United
States, 277 U.S. 438, declared that the interception of wvoice
communications over telephone lines without entry into Olmstead’s
premises was not within the coverage of the Amendment. “The evidence
was secured by the use of the sense of hearing and that only. There was
no entry of the house or offices of the defendants.” Justices Brandeis and
Holmes wrote separate dissenting opinions. Justice Brandeis observed
that “{t]he makers of our Constitution * * * conferred, as against the
government, the right to be let alone—the most comprehensive of rights
and the right most valued by civilized men.” He argued that “every
unjustifiable intrusion upon the privacy of the individual, by whatever
means employed, must be deemed a violation of the Fourth Amendment.”
And he warned, in now familiar words, that “[oJur government is the
poteni. the omnipresent teacher. For good or 1ill, it teaches the whole
people by its example. Crime is contagious. If the government becomes a
lawb:~zaler, it breeds contempt for law; it invites every man to become a
law v~ himself; it invites anarchy.”

Coit.15:uing the Trespass Analysis: Goldman v. United States
and on Lee v. United States

Ir. Goldman v. United States, 316 U.S. 129 (1942), the Court found
that thi= use of a detectaphone placed against an office wall to hear
conversstions next door did not violate the Fourth Amendment because
there v.as no trespass. A decade later the Court held by a 5-4 majority in
On Lee v. United States, 343 U.S. 747 (1952), that the Fourth
Amendment was not implicated when the government wired an
undercover agent for sound by means of a microphone that transmitted
sounds to another officer outside the laundry in which the undercover
agent was conversing with On Lee. There was no trespass. In a separate
opinion, Justice IFfrankfurter said that the dissenting view in Goldman
was correct: Olmstead and its trespass analysis should be overruled.

Justice Douglas’s dissent expressed dissatisfaction that he had voted with
the majority in Goldman.

Trespass Not Required: Silverman v. United States
and Katz v. United States

Nine years later came the first Supreme Court condemnation of
eavesdropping under the I‘ourth Amendment. Justice Stewart’s
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unanimous opinion in Silverman v. United States, 365 U.S. 505 (1961),
found a constitutional violation in the placement of a spike, a foot long
with a microphone attached, under a baseboard into a party wall, so that
it made contact with the heating duct that ran through the entire house
and served as a sounding board. The Court said that its decision did “not
turn upon the technicality of a trespass upon a party wall as a matter of
local law. It is based upon the reality of an intrusion into a
constitutionally protected area.” Finally, in Katz v. United States, 389
U.S. 347 (1967), the Court stated that the Fourth Amendment would
apply to electronic surveillance whenever it violated a person’s justifiable
expectation of privacy. Katz is set forth, and discussed in detail, in the
section on the threshold requirements for Fourth Amendment protection,

supra.

It is important to note that Katz found that a trespass was not
necessary for Fourth Amendment protection. It might have appeared,
upon a reading of Katz and the cases that followed it for more than 40
years, that the whole concept of connecting physical trespass to Fourth
Amendment protection had been scrapped. But in the landmark ca:2 of
United States v. Jones, 132 S.Ct. 945 (2012), the Court held that thz A«iz
“reasonable expectation of privacy” test did not reject the old cases iirizing
that the Fourth Amendment protected against trespassory investivz: s,
Rather, Katz held that the Fourth Amendment does not protest s:ly
against trespassory investigations. In other words, the rea« :.sle
expectation of privacy test is a supplement to and not a substitute ;~r :he
common-law premise that trespassory investigations constitute sc:u.:2s
regulated by the Fourth Amendment. Jones is set forth earlier in this
Chapter in the section on searches.

B. UNDERCOVER AGENTS

Surreptitious Recording: Lopez v. United States

Lopez v. United States, 373 U.S. 427 (1963), involved an IRS agent
who, having received an unsolicited bribe and having reported it to his
superiors, concealed a wire recorder on his person, as directed by his
superiors, when he met Lopez. Justice Harlan’s majority opinion found no
Fourth Amendment violation. “[T]he device was used only to obtain the
most reliable evidence possible of a conversation in which the
Government’s own agent was a participant and which that agent was
fully entitled to disclose.” The opinion concluded that “the risk that
petitioner took in offering a bribe * * * fairly included the risk that the
offer would be accurately reproduced in court, whether by faultless

memory or mechanical recording.”
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Undercover Agents in the Home: Lewis v. United States

Chief Justice Warren wrote for the Court in Lewis v. United States,
385 U.S. 206 (1966), and shed additional light on the Fourth
Amendment’s application to undercover government investigative
activities. An undercover narcotics agent had telephoned Lewis’s home
asking about the possibility of purchasing marijuana. Arrangements were
made and a sale was consummated. Subsequently, another sale took
place in Lewis’s home. Only Justice Douglas dissented from the Warren
view that, because Lewis invited the agent into his home “for the specific
purpose of executing a felonious sale of narcotics,” the fact that Lewis
believed he was dealing with a fellow lawbreaker did not require
constitutional protection for the belief. The Chief Justice rejected the

defendant’s argument that the privacy interests in a home required
heightened protection:

[Wlhen, as here, the home is converted into a commercial center to
which outsiders are invited for purposes of transacting unlawful
business, that business is entitled to no greater sanctity than if it
ware carried on in a store, a garage, a car, or on the street. A
gcvernment agent, in the same manner as a private person, may
ax:C7;t an invitation to do business and may enter upon the premises
15 uhe very purposes contemplated by the occupant.

Limits on the Scope of Undercover Activity:
Gouled v. United States

1 ©oholding the undercover activity in Lewis, the Court took pains
to discirguish Gouled v. United States, 255 U.S. 298 (1921). In Gouled, a
business associate of the defendant, acting under orders from federal
officers, obtained entry into the defendant’s office by pretending that he
was paying a social visit, when in fact he rummaged through papers in
the office while Gouled was temporarily absent. The Court in Gouled
invalidated the search. The Lewis Court explained that the search in
Gouled was invalidated because the undercover informant’s search went
well beyond the scope of Gouled’s invitation into the home.

Misplaced Confidence: Hoffa v. United States

A similar result to that in Lewis was reached in Hoffa v. United
States, 385 U.S. 293 (1966). Union leader James Hoffa was convicted for
attempting to bribe jurors in a previous trial. Much of the government’s
case depended on the testimony of a local union official who, after being
released from jail with federal and state charges pending against him,
spent a great deal of time in the Hoffa camp at the time of the bribe
attempts. Justice Stewart’s majority opinion assumed that the witness
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had been an undercover agent from the first visit to Hoffa, but found that
“no interest legitimately protected by the Fourth Amendment” was
involved in the case. Justice Stewart wrote that “{w]hat the Fourth
Amendment protects is the security a man relies upon when he places
himself or his property within a constitutionally protected area * * *.” He
concluded that the undercover agent invaded no protected area because
he was invited into Hoffa’s hotel room. Under these circumstances, Hoffa
was not relying on the security of the hotel room, but upon his “misplaced
confidence” that the union official would not reveal his statements. Such a
risk, according to Justice Stewart, is “the kind of risk we necessarily

assume whenever we speak.”
Analysis of Eavesdropping and Undercover Informant Cases

The Court struggled in the early wiretapping and eavesdropping
cases just to identify the right issues. Faced with new techniques of
evidence gathering, the Court first found no Fourth Amendment violzation
unless a trespass occurred. Then, it found that any trespasscry
investigation was enough to require a finding that the Io:urth
Amendment was violated. Katz ultimately supplemented the tresnass zzst
with a reasonable expectation of privacy test. But the Katz test dues ot
change the results in Lewis, Gouled or Hoffa, because the Court ir: thase
cases held that a person has no reasonable expectation of privacy fiom
undercover activity when he assumes the risk that his friends or associvies
would disclose his guilty secrets. See also United States v. Davis, 325 ¥ .3d
361 (2d Cir. 2003) (no Fourth Amendment violation where defendant
invited an undercover informant into his home for a drug transaction, and
the informant secretly videotaped the proceedings; the court noted that it
was not deciding “the constitutionality of video surveillance conductcd by
an invited visitor equipped with a hidden camera with the power to depict
items and details unobservable by the human eye”).

Why does a person assume the risk that a friend will record an
incriminating conversation, but not the risk that the government will use
a wiretap and record an incriminating conversation?

C. STATUTORY REGULATION OF DOMESTIC
ELECTRONIC SURVEILLANCE

Procedural Protections Required: Berger v. New York

Berger v. New York, 388 U.S. 41 (1967), seemed to evince a different
judicial attitude toward electronic eavesdropping. The case arose out of a
state investigation of alleged bribery of officials responsible for liquor
licenses. An eavesdropping order was obtained pursuant to a New York
statute, under which a justice could enter an order upon a finding of a
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“reasonable ground to believe that evidence of crime” might be obtained.
The statute required that the order particularly describe “the person or
persons whose communications, conversations or discussions are to be
overheard or recorded.” The orders at issue in Berger permitted the
installation of recording devices in an attorney’s office and another
person’s office for 60 days. After two weeks, a conspiracy was uncovered

and Berger was indicted as part of it. Relevant portions of the recordings
were admitted into evidence.

Justice Clark’s majority opinion found serious fault with the New
York statute. Justice Clark viewed the statute as a “blanket grant” of
permission to eavesdrop, “without adequate supervision or protective
procedures.” Among the procedural flaws, Justice Clark noted that: 1)
there was a conspicuous absence of any requirement that a particular
crime be named; 2) there was no requirement of a particular description
of the conversations sought; 3) the length of time eavesdropping was
permitted was too extensive; 4) extensions of the time period were
granted on an insufficient showing that such extensions were “in the
public interest”; 5) there was no provision for terminating the
conversation once the evidence sought was found; and 6) the statute
lackcd iviiice and return procedures. The opinion concluded as follows:
“Our cuanern with the statute here is whether its language permits a
trespassury invasion of the home, by general warrant, contrary to the

cominiy of the Fourth Amendment. As it is written, we believe that it
does.”

The i=:feral Statutory Response: Title III and Its Amendments

Qiu: year after Berger, Congress enacted a new scheme of regulating
wiretaypi,ing and electronic eavesdropping as part of the Omnibus Crime
Control and Safe Streets Act of 1968. This legislation—which does not
regulate eavesdropping conducted with the consent of one of the parties—
is commonly known as “Title II1.” Title III was modified by Title I of the
1986 Electronic Communications Privacy Act, to account for technological
advances and to correct perceived gaps in the statute. Other amendments
were made by the Stored Communications Act. Title III was further
amended by the USA PATRIOT ACT, passed almost immediately after
the 9/11 terrorist attacks, and then again by the Homeland Security Act
of 2002 (which makes it easier for agencies to share information obtained
through interceptions permitted by Title III); and subsequent minor
changes have been added from time to time.

The basic provisions of Title III as amended (18 U.S.C. §§ 2510-2522)
are as follows:

1. Coverage: The statute covers any “wire, oral or electronic
communication” It regulates any “intercept” which is defined as “the
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aural or other acquisition of the contents of any wire, electronic, or oral
communication through the use of any electronic, mechanical, or other
device.”

2. Prohibition and Exclusion: Section 2511 prohibits the
unauthorized willful interception, use, or disclosure of wire, oral, or
electronic communications covered by the Act; but it does not apply to
interception conducted with the consent of one of the parties.26 Section
2515 states that no information obtained in violation of Title III, and no
evidence derived therefrom, may be admitted in any proceeding.

3. Authorization: Title III provides that a court order may be
obtained authorizing or approving the interception of wire or oral
communications when such interception may provide or has provided
evidence of—a long list of specified crimes. Title III was amended by the
USA PATRIOT ACT to add to the list of crimes those related to computer
fraud and abuse, use of chemical weapons, and terrorism.

4. Procedural Requirements for Application: To obtain an
order authorizing interception of a wire, oral, or electnnic
communication, an officer must make a written filing under «:z%.: or
affirmation to a judge of competent jurisdiction and must include. @ :ag
other things:

“a full and complete statement of the facts and circumstances . wed

upon by the applicant, to justify his belief that an order shui-ict he

issued, including details as to the particular offense that has te-i:, is
being, or is about to be committed”;

unless the application is for a “roving” wiretap, “a par cular
description of the nature and location of the facilities from wiu:.. or
the place where the communication is to be intercepted”;

“a particular description of the type of communications sought to he
intercepted”;

“the identity of the person, if known, committing the offense and
whose communications are to be intercepted”;

“a full and complete statement as to whether or not other

investigative procedures have been tried and failed or why they
reasonably appear to be unlikely to succeed if tried or to be too

dangerous”;

26 Jnadvertent interceptions do not violate the Act. See Adams v. Sumner, 39 F.3d 933 (9th
Cir.1994) (switchboard operator at hotel inadvertently hears an incriminating conversation; no
error to admit at trial). See also United States v. Wuliger, 981 F.2d 1497 (6th Cir.1992) (attorney
who uses intercepted conversations to cross-examine a witness cannot be convicted under the Act
unless he knows or has reason to know that the communications were intercepted in violation of

the Act).



SEC. VI ELECTRONIC SURVEILLANCE 535

“a statement of the period of time for which the interception is
required to be maintained”; and

a full and complete statement of any prior applications made with
judges to intercept communications with any of the targets.

5. Order Issued by the Court: Upon a proper submission, the
court “may enter an ex parte order ** * authorizing or approving

interception of wire, oral or electronic communications” if the court finds
that:

there is probable cause to believe that an individual is committing,
has committed, or is about to commit an enumerated offense;

there is probable cause to believe that particular communications
concerning that offense will be obtained through the interception;

“normal investigative procedures have been tried and have failed or

reasonably appear to be unlikely to succeed if tried or to be too
dangerous”;27 and

tiwere is probable cause to believe that the place where the
cornraunications are coming from are being used, or are about to be
uses, in connection with the commission of the specified offense.

6. Particularity Requirements: A court order authorizing

interi:, .tion of communications must provide the following particularized
inforn;s <o

“i'22 ulentity of the person, if known, whose communications are to be
inszicepted”;28

“ttic: aature and location of the communications facilities as to which,
or .52 place where, authority to intercept is granted”;

“a particular description of the type of communication sought to be

intercepted, and a statement of the particular offense to which it
relates”;

“the 1identity of the agency authorized to intercept the
communications, and of the person authorizing the application”; and

27 The statute's reference to other available investigative methods is known as the
“necessity” requirement. But it is not an “exhaustion” requirement. As the Court stated in
United States v. Giordano, 416 U.S. 506 (1974). the statute was intended to ensure not that
wiretaps are used only as a last resort, "but that they were not to be routinely employed as the
initial step in a criminal investigation.” Thus, the statute does not require that alternative
investigative procedures have been tried and failed, “but only that the success of other methods
of investigation appear unlikely.” United States v. Rivera. 527 F.3d 891 (9th Cir.2008) (necessity
requirement met where it was clear that officers did not use the wiretap as the initial step in the
investigation but instead used numerous techniques, and considered using several others, over
the course of a 19-month investigation, before applying for the wiretap).

28 In United States v. Kahn, 416 U.S. 143 (1974), the Court held that where the
government knew of the existence of a person but did not know she was using the phone for
illegal purposes, she was not a person whose identity must be disclosed under this section.
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“the period of time during which such interception is authorized,
including a statement as to whether or not the interception shall
automatically terminate when the described communication has been
first obtained.”

7. Time Limits: An order permitting interception of
communications under Title III must be limited in duration. It cannot
authorize interception “for any period longer than is necessary to achieve
the objective of the authorization, nor in any event longer than thirty
days.” Extensions of an order may be granted, but only upon application
for an extension establishing necessity. The period of extension can be no
longer than the judge deems necessary to achieve the purposes for which
it was granted and in no event for longer than thirty days.

8. Minimization: Every order under Title III must contain a
provision that the interception “shall be conducted in such a way as to
minimize the interception of communications not otherwise subject to
interception.” This “minimization” requirement means that officers must
stop monitoring a conversation as soon as it becomes apparent that it is
not about the criminal activity that justified the court’s order.2?9

9. Exigent Circumstances: Officers with probable cauc: :an
intercept communications without a court order, for a period r: --re
than 48 hours, if an emergency situation exists that involves “inir ¢ fiste
danger of death or serious physical injury to any person, conspiraic:iaj
activities threatening the national security interest, or consuiz:' :cial
activities characteristic of organized crime.”

. Inventory: Within a reasonable time and in no case ma: (:an
90 days of the issuance of a court order, the party whose communicz ivas
were intercepted must receive an inventory which must include among
other things notice of the fact and date of the entry of the order, and the
fact that communications were intercepted. The court may in its
discretion make available for inspection “such portions of the intercepted
communications, applications and orders as the judge determines to be in
the interest of justice.” On an ex parte showing of good cause the court
may order that the delivery of the inventory be postponed.30

29 In Scott v. United States, 436 U.S. 128 (1978), the Court held it irrelevant that officers
had no subjective intent to comply with the minimization requirement. What is controlling, said
the Court, is whether the agents actually intercepted conversations that were not otherwise
subject to interception under the Act.

30 [n United States v. Donovan, 429 U.S. 413 (1977), the Court held that when the
government inadvertently excluded persons from its list of those intercepted and thus deprived
them of the inventory notice, suppression of evidence was not warranted because the
requirements did not play a “substantive role” in the statutory scheme. The Court in United
States v. Ojeda Rios, 495 U.S. 257 (1990), held that a failure to comply with the Title III
requirement that tapes be immediately sealed would not result in suppression if the
government’s error was the result of a good faith, objectively reasonable misinterpretation of the

statute.
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11. Remedies: Any “aggrieved person” may move to suppress the
contents of any intercepted “wire or oral communication, or evidence
derived therefrom,” on the grounds that—

the communication was unlawfully intercepted;

the order of authorization or approval under which it was intercepted
is insufficient on its face; or

the interception was not made in conformity with the order of
authorization or approval.

12. Roving Wiretaps: Title III now allows for “roving” wiretaps, i.e.,
interception of communications that are not tied to a particular location.
An order for a roving wiretap can be issued upon a detailed showing that
a stationary wiretap will not be a sufficient means for intercepting the
targeted communications. See United States v. Oliva, 686 F.3d 1106 (9th
Cir. 2012) (orders allowing surveillance of cellphones authorized the
government to transform the cellphones into roving electronic bugs
through the use of sophisticated technology; government needed to
specificnlly request that authority in order to have it provided).

¥.: »n attack on Title III as being insufficiently protective, sec

Schw:: .z The Legitimization of Electronic Eavesdropping: The Politics ot
“Law ::z. Order,” 67 Mich.L.Rev. 455 (1969). The Supreme Court’s
handti::;;; of important questions under the statute is criticized in
Goldsr-u':, The Supreme Court and Title III; Rewriting the Law of

Elecire:.ic Surveillance, 74 J.Crim.L. & Crim. 1 (1983).

Fuir =n article analyzing the changes wrought to Title III by the
PATR V' ACT, including the authorization of “roving wiretaps”, see Orin
Kerr, Internet Surveillance After the USA PATRIOT ACT: The Big
Brother That Isn’t, 97 Nw.U. L.Rev. 607 (2003).

D. THE FOREIGN INTELLIGENCE
SURVEILLANCE ACT

Title III exempts interceptions of communications involving foreign
intelligence, as Congress determined that matters of national security
could not be accommodated by the strictures of Title III: it provides that
“nothing contained [herein], shall be deemed to affect the acquisition by
the United States Government of foreign intelligence information from
international or foreign communications, or foreign intelligence activities
conducted in accordance with otherwise applicable Federal law involving
a foreign electronic communications system.”

Interception of communications pertinent to foreign intelligence are
governed by the Foreign Intelligence Surveillance Act of 1978, 50
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U.S.C.A. § 1801 et seq. FISA differs from Title III in several important

respects:

1) The government does not need to show traditional probable
cause that a crime has been or will be committed. All that must be
shown is that “the target of the electronic surveillance is a foreign
power or agent of a foreign power.” This includes a so-called “Lone
Wolf” who is not directly affiliated but who engages in “international
terrorism.” See, e.g., United States v. Wen, 471 F.3d 777 (7th Cir.
2006) (probable cause to believe that a foreign agent was
communicating with his controllers outside the United States was
sufficient to support a FISA warrant; if, while conducting this
surveillance, agents discover evidence of a domestic crime, they may
use it to prosecute for that offense).

2) Requests for an order are made to one of eleven federal
district judges specially selected by the Chief Justice of the Supreme
Court. In order to secure an order, the application must set forta the
identity or description of the target, and a statement of facis or
circumstances relied upon to justify the officer’s belief that th:* :5:vet
is a foreign power or agent of a foreign power and that each fa-.i": i\ or
location to be subjected to surveillance is being used or is abcii. . Ye

used by the target.
3) Notice and inventory requirements are much less strivuze- - in

fact, a target need never be notified of FISA surveillanc: - :re
Attorney General determines that there is a national sic. ..y

interest in continuing to maintain the secrecy of the search.

4) If there is a motion to suppress, the government may wi.hi«ld
the application it submitted to the FISA court, as well as the ccurt

order, on grounds of national security.

5) The “exigent circumstances” exception allows interceptions
without a court order for up to 72 hours for an individual and for up

to a year for foreign governmental entities.

6) Court review of a FISA application is extremely limited: “[I]n
the absence of a prima facie showing of a fraudulent statement by the
certifying officer, procedural regularity is the only determination to
be made if a non-United States person is the target.” United States v.
Campa, 529 F.3d 980 (11th Cir. 2008). If a United States person is a
target, the review is only over whether “some of the certifications are
clearly erroneous.” Defendants have argued that FISA is invalid
because it does not assure adequate judicial review. But these
arguments have been rejected. See United States v. Stewart, 590
F.3d 93 (2nd Cir. 2009) (upholding FISA surveillance of a lawyer
representing a defendant charged with conspiracy to bomb the World

Trade Center).
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Up until 9/11/2001, FISA was used exclusively to conduct foreign
counterintelligence investigations. But Section 218 of the PATRIOT ACT
amended FISA to authorize electronic surveillance even in investigations
whose primary purpose is criminal prosecution. See United States v. Ning
Wen, 477 F.3d 896 (7th Cir. 2007) (FISA now applies to interceptions that
have international intelligence as a “significant purpose”); United States
v. Stewart, 590 F.3d 93 (2nd Cir. 2009) (reviewing and rejecting
defendant’s argument that the primary purpose for wiretapping her
under FISA was to pursue a criminal investigation). “Since the passage of
the PATRIOT ACT, the government has instituted a significant number
of criminal prosecutions involving evidence gathered through FISA
surveillance. In 2004, the federal government requested and obtained
1,754 FISA orders to conduct searches and surveillance, more than seven
times the number of FISA orders issued in the year 2000.” Siegler, The
PATRIOT ACT’s Erosion of Constitutional Rights, 32 Litigation 18 (2006).
For a case finding that the FISA “significant purpose” test is reasonable

under the Fourth Amendment, see United States v. Duka, 671 F.3d 329
(3rd Cir. 2011).

Desnite the very mild limitations on surveillance imposed by FISA,
the B.sh Administration argued that it needed more flexibility in
monit-..ivig suspected terrorist activity. Congress responded by enacting
the FI:..A Amendments Act of 2008. The Amendment left much of FISA
intact. Tt it established a new and independent source of intelligence
collect.:+»t authority, beyond that granted in traditional FISA. Section 702
of Fi=\. 30 U.S.C. § 1881a, which was enacted as part of the FISA
Amencisoents Act, supplements pre-existing FISA authority by creating a
new {i:iamework under which the Government may seek the FISA court’s
authorization of certain foreign intelligence surveillance targeting the
commusn:cations of non-U.S. persons located abroad. Unlike traditional
FISA surveillance, § 1881la does not require the Government to
demonstrate probable cause that the target of the electronic surveillance
is a foreign power or agent of a foreign power. And, unlike traditional
FISA, § 1881a does not require the Government to specify the nature and
location of each of the particular facilities or places at which the
electronic surveillance will occur. All that is required in a showing to the
court is that the surveillance is of “persons reasonably believed to be
located outside the United States” and that the targeting concerns
“foreign intelligence information.” Surveillance under § 1881a may not be
intentionally targeted at any person known to be in the United States or
any U.S. person reasonably believed to be located abroad Additionally,
acquisitions under § 1881a must comport with the Fourth Amendment.
§ 1881a(b)(5). Moreover, surveillance under § 188la 1is subject to
congressional oversight and several types of Executive Branch review.
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Section 188la mandates that the Government obtain the Foreign
Intelligence Surveillance Court’s approval of “targeting” procedures,
“minimization” procedures, and a governmental certification regarding
proposed surveillance. Among other things, the Government’s
certification must attest that (1) procedures are in place “that have been
approved, have been submitted for approval, or will be submitted with the
certification for approval by the [FISC] that are reasonably designed” to
ensure that an acquisition is “limited to targeting persons reasonably
believed to be located outside” the United States; (2) minimization
procedures adequately restrict the acquisition, retention, and
dissemination of nonpublic information about unconsenting U.S. persons,
as appropriate; (3) guidelines have been adopted to ensure compliance
with targeting limits and the Fourth Amendment; and (4) the procedures
and guidelines referred to above comport with the Fourth Amendment.

Data Mining Under—and Around—FISA

In 2013, information was leaked that the National Security .A . 2ncy
obtained FISA orders to engage in data mining of phone calls, emei:s» and

internet activity of millions of Americans. The orders purportedly c: : ot

allow interception of content, but did allow collection of metadzta -- e,

the length of a call, the number called, the recipient of an email, it “sct

of access to an internet page, etc. The following is a report .7 “1e

Tuffington Post on the FISA-authorized data mining:

( A massive email surveillance program run by the N=!. nal
Security Agency is not directed at Americans and is -:iily

permissible and highly useful for anti-terror operation, a :ecior
administration official said in a statement Thursday night.

The statement, provided on condition of anonymity, came hours
after news outlets revealed the existence of the PRISM program,
which provides the NSA with access to records of America’s largest
Internet companies. The statement is an implicit confirmation of the
program’s existence. It also is the first defense of the massive
surveillance effort that, until Thursday evening, the public did not
know existed.

The Guardian and Washington Post articles refer to collection of
communications pursuant to Section 702 of the Foreign Intelligence

Surveillance Act. This law does not allow the targeting of any U.S.
citizen or of any person located within the United States.

The program is subject to oversight by the Foreign Intelligence
Surveillance Court, the Executive Branch, and Congress. It involves
extensive procedures, specifically approved by the court, to ensure
that only non-U.S. persons outside the U.S. are targeted, and that
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minimize the acquisition, retention and dissemination of incidentally
acquired information about U.S. persons.

This program was recently reauthorized by Congress after
extensive hearings and debate.

Information collected under this program is among the most
important and valuable intelligence information we collect, and is
used to protect our nation from a wide variety of threats.

The Government may only use Section 702 to acquire foreign
intelligence information, which is specifically, and narrowly, defined
in the Foreign Intelligence Surveillance Act. This requirement
applies across the board, regardless of the nationality of the target.

Coming on the heels of revelations that the NSA had obtained
phone call data from several of the biggest providers (as well as,
reportedly, credit card information) it remains to be seen if the White
House explanation will suffice. Top senators were quick to defend the
NSA’s phone surveillance program on Thursday. But others
exnressed concern, if not dismay, that it violated privacy rights.

This was before news of PRISM. It seems likely that lawmaker:
whn reauthorized the Foreign Intelligence Surveillance Act will say
tiz: they anticipated that it would never be used to collect search
kistaries, email contents or live chat transcripts.

73 the Washington Post, June 18, 2013
tivogle challenges U.S. gag order, citing First Amendment

‘ioogle asked the secretive Foreign Intelligence Surveillance
Cotxrt on Tuesday to ease long-standing gag orders over data
receests the court makes, arguing that the company has a

consiitutional right to speak about information it is forced to give the
government.

The legal filing, which invokes the First Amendment’s guarantee
of free speech, is the latest move by the California-based tech giant to
protect its reputation in the aftermath of news reports about broad
National Security Agency surveillance of Internet traffic.

Revelations about the program, called PRISM, have opened
fissures between U.S. officials and the involved companies, which
have scrambled to reassure their users without violating strict rules

against disclosing information that the government has classified as
top secret.

A high-profile legal showdown might help Google’s efforts to
portray itself as aggressively resisting government surveillance, and
a victory could bolster the company’s campaign to portray
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government surveillance requests as targeted narrowly and affecting

only a small number of users.
* % %

In its petition, Google sought permission to publish information
about how many government data requests the surveillance court
approves and how many user accounts are affected. Google long has
made regular reports with regard to other data demands from the
U.S. government and other governments worldwide, but it has been
forced to exclude requests from the surveillance court, which oversees
an array of official monitoring efforts that target foreigners.

* % %

Surveillance court requests typically are known only to small
numbers of a company’s employees. Discussing the requests openly,
either within or beyond the walls of the company, can violate federal

law.

Yet even if Google is permitted to say how many requests the
surveillance court has made, the information may not shed -uch
light on PRISM. The program does not require individual war:-ants
from the surveillance court each time a search is made.

Even overall numbers of surveillance court requests wouls < fer
insight “only at a very high level of abstraction,” said %%::..en
Vladeck, an American University law professor. “I don’t thinv we'll
learn anything other than how pervasive this practice has kerr ..
It will only be a piece of a much larger puzzle.”

The court, based in downtown Washington and compose¢d of 11
federal judges appointed by Chief Justice John G. Roberts Jr., rarely
rejects government requests for information. Of 1,789 requesis it
received in 2012, it approved all but one, which was withdrawn.

In 2008, the court rejected a challenge from a technology
company that argued that a government request for information on
foreign users was too broad to be constitutional. The court redacted
the name of the company and other details when it published the
ruling. Few of its decisions are ever made public. Appeals are
handled by a secretive review court and can reach the Supreme

Court.

The sharply limited public window into the legal infrastructure
of surveillance review has made it difficult for outsiders to evaluate

its decisions or the value of the secrecy it maintains.
* % %
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All of the technology companies involved in PRISM, including
Facebook, Apple, Microsoft, Google and Yahoo, have struggled to
respond to the revelations about NSA surveillance.

Most of the companies have issued carefully crafted denials,
saying that they do not permit wholesale data collection while
acknowledging that they comply with legal government information

requests. In Tuesday’s legal filing, Google called the Post and
Guardian reports about PRISM “misleading.”

Those articles cited an NSA Power-Point presentation that said
the agency connected directly to the servers of Facebook, Google,

Microsoft and other tech industry giants—an assertion immediately
denied by the companies. * * *

From Reuters, August 21, 2013:

The National Security Agency’s surveillance network has the
capacity to reach around 75 percent of all U.S. Internet
communications in the hunt for foreign intelligence, the Wall Street
Journal reported on Tuesday.

Citing current and former NSA officials, the newspaper said the
percent coverage is more of Americans’ Internet communications
= officials have publicly disclosed.

75
tha
‘The Journal said the agency keeps the content of some emails

sone hetween U.S. citizens and also filters domestic phone calls made
ov.:~ the Internet.

‘The NSA’s filtering, carried out with telecom companies, looks
for communications that either originate or end abroad, or are

emirely foreign but happen to be passing through the United States,
the paper said.

But officials told the Journal the system’s broad reach makes it
more likely that purely domestic communications will be incidentally
intercepted and collected in the hunt for foreign ones.

In response to a request for comment, NSA said its intelligence
mission “is centered on defeating foreign adversaries who aim to
harm the country. We defend the United States from such threats
while fiercely working to protect the privacy rights of U.S. persons.”

The Journal said that these surveillance programs show the
NSA can track almost anything that happens online, so long as it is
covered by a broad court order, the Journal said.

Edward Snowden, a former NSA contractor, first disclosed

details of secret U.S. programs to monitor Americans’ telephone and
Internet traffic earlier this summer.
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In 2013, the FISA court renewed its authorization of the NSA plan to
search the metadata of every American’s phone calls. The court declared
that the plan was constitutional under Smith v. Maryland, supra, the pen
register case, which held that because the phone company had access to
the numbers called by a person, the government could have such access in
equal measure. The court acknowledged that under United States wv.
Jones, supra, the long-term surveillance of a person’s location could be a
search, but the court declared that the Supreme Court’s Jones decision
was grounded in trespass, and the NSA committed no trespass by
monitoring calls. Moreover, NSA was not involved in location-tracking, as
were the police in Jones. The Court declared that “[t]he Supreme Court
may someday revisit the third-party disclosure principle in the context of
21st century technology, but that day has not arrived.”

Is there a difference between aggregated location tracking and
aggregated call tracking? Don’t both types of aggregation risk disclosure
of intimate details of a person’s life? Is it relevant that FISA .cirts
render rulings after hearing only the government’s side?

4 :.Exd

It should be noted that the FISA court found that the NS
violated the limits on the order allowing collection of phore oall
metadata—i.e., the NSA had looked at the contents of some czii:. The

TSA judge who discovered the violations reprimanded the N5 for

slating the order prohibiting inspection of the content of cali: i+ rhe
sence of reasonable suspicion to believe that the calls were Lt 1o
trrorism. In fact only 10% of the calls monitored for content satizfiz : the

reasonable suspicion standard. See NSA Violated Rules on Use of Prone
Logs, Intelligence Court Found in 2009, New York Times, Sept. 11, )13,

p. Al4.

Since the FISA court’s decision on the data collection program, two
district courts have reviewed the program, as of the date of this
publication. One court upheld the program, relying on Smith v. Maryland,
thus equating metadata collection to pen registers. The other court held
that Smith dealt with quaint technology and was too thin a reed on which
to rest the massive data collection that the NSA had undertaken.

Public outcry over the NSA data collection program led President
Obama to make some changes by executive order and to suggest others
through legislation. The most important change is that prior FISA court
approval is now necessary before an analyst can gain access to calling
records (except in emergencies). Also, a board of advocates has been
appointed to argue the civil liberties side when FISA courts are ruling on
cases that present novel and important policy issues. But the changes do
not question the constitutionality of the data collection program and do
not impose any limitation on NSA’s collection of telephone call and
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internet data. See Obama Outlines Calibrated Curbs on Phone Spying,
New York Times, Jan. 18, 2014, p.1.

For more on the use of FISA procedures after 9/11, see Maclin, The
Bush Administration’s Terrorist Surveillance Program and the Fourth
Amendment’s Warrant Requirement: Lessons from Justice Powell and
the Keith case. 41 U.C. Davis L. Rev. 1259 (2008).

VII. REMEDIES FOR FOURTH
AMENDMENT VIOLATIONS

A. THE BACKGROUND OF THE EXCLUSIONARY RULE

The exclusionary rule, in its broadest conception, provides that
evidence obtained in violation of the Fourth Amendment must be
excluded from trial. But the exclusionary rule was not born
conteiaporaneously with the Fourth Amendment. The Bill of Rights is not
explicit. as to remedies. For over a century after the adoption of the
Fourtf: Amendment, virtually the only remedies available to victims ol
illegal ~carches were suits in trespass for damages, or in replevin for
returs ~f the goods seized. The trespass alternative was usually
imprz:t.cal, and replevin had no chance of success if the goods seized
were .uirraband, or the fruits or instrumentalities of crime, because
thes: . 2ms were considered forfeited to the state regardless of the
legaiis: ot the seizure.

Exclusionary Rule for the Federal Courts:
Weeks v. United States

The Court in Weeks v. United States, 232 U.S. 383 (1914), held that
evidence obtained in violation of the Fourth Amendment must be
excluded from evidence in federal courts. Justice Day wrote for a
unanimous Court that if evidence obtained in violation of the Fourth
Amendment could be used against a criminal defendant, then “the
protection of the Fourth Amendment declaring his right to be secure
against such searches and seizures is of no value.” The Court noted that
the officers who obtained the evidence illegally were “doubtless prompted
by the desire to bring further proof to the aid of the Government.” It
concluded that “[t]o sanction such proceedings would be to affirm by
judicial decision a manifest neglect if not an open defiance of the

prohibitions of the Constitution intended for the protection of the people
against such unauthorized action.”

Weeks was limited to cases where the illegal search was conducted by
federal officers and the evidence was sought to be admitted in a federal
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criminal proceeding. It was essentially an exercise of the Court’s
supervisory power over the federal courts.

Two themes articulated in Weeks, and finding recurrent expression in
later cases dealing with the rationale for excluding evidence, were that
the exclusionary rule is the only effective means of protecting Fourth
Amendment rights, and that the interest in judicial integrity requires
that the courts not sanction illegal searches by admitting the fruits of
illegality into evidence. In Silverthorne Lumber Co. v. United States, 251
U.S. 385 (1920), these considerations were held to prohibit the copying of
illegally seized documents, and their use as the basis for a subpoena of
the originals, which had been returned pursuant to a motion by the
defendant. The Court stressed that “[tlhe essence of a provision
forbidding the acquisition of evidence in a certain way is [not merely that]
evidence so acquired shall not be used before the Court but that it shall

not be used at all.”

B. THE EXCLUSIONARY RULE AND THE STATES

Weeks, which was grounded in the Court’s supervisory powei ‘wver
federal courts, explicitly rejected the notion that the exclusionary s.le
should apply to violations by state or local police. Becausz ‘e
exclusionary rule after Weeks did not affect the conduct of state i, s,
federal officials would often allow state officers to obtain evidence iliz iy
and then serve it to the federal officers on a “silver platter.” Th - i or
platter method of avoiding Fourth Amendment protections was Gee-i #3:3iil
1960 when Elkins v. United States, 364 U.S. 206, abolished it. T#u-it he

ot e
S0

Court took the next step and applied the exclusionary rule to the st.:nos.
Mapp v. Ohio, 367 U.S. 643 (1961).

The rationale underlying these developments in Fourth Amendment
remedies can best be understood by contrasting two major opinions of
that period: Wolf v. Colorado and Mapp v. Ohio. As you study the two
opinions, consider not only the debate over the efficacy of the exclusionary
rule, but also the sensitive issues of federal-state relations.

WOLF v. COLORADO

Supreme Court of the United States, 1949.
338 U.S. 25.

MR. JUSTICE FRANKFURTER delivered the opinion of the Court.

* % %

The security of one’s privacy against arbitrary intrusion by the
police—which is at the core of the Fourth Amendment—is basic to a free
society. It is therefore implicit in “the concept of ordered liberty” and as
such enforceable against the States through the Due Process Clause. The
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knock at the door, whether by day or by night, as a prelude to a search,
without authority of law but solely on the authority of the police, did not
need the commentary of recent history to be condemned as inconsistent
with the conception of human rights enshrined in the history and the
basic constitutional documents of English-speaking peoples.

Accordingly, we have no hesitation in saying that were a State
affirmatively to sanction such police incursion into privacy it would run
counter to the guaranty of the Fourteenth Amendment. But the ways of
enforcing such a basic right raise questions of a different order. How such
arbitrary conduct should be checked, what remedies against it should be
afforded, the means by which the right should be made effective, are all
questions that are not to be so dogmatically answered as to preclude the
varying solutions which spring from an allowable range of judgment on
issues not susceptible of quantitative solution.

In Weeks v. United States, this Court held that in a federal
prosecution the Fourth Amendment barred the use of evidence secured
through an illegal search and seizure. This ruling * * * was not derived
from inhe explicit requirements of the Fourth Amendment; it was not
based ma legislation expressing Congressional policy in the enforcement of
the Constitution. The decision was a matter of judicial implication. Since
ther: i »as been frequently applied and we stoutly adhere to it. But the
immesie question is whether the basic right to protection against
arbiti= = intrusion by the police demands the exclusion of logically
relev.*~ 2vidence obtained by an unreasonable search and seizure
becausz.:, 13 a federal prosecution for a federal crime, it would be excluded.
As a aoiter of inherent reason, one would suppose this to be an issue as
to whi- men with complete devotion to the protection of the right of
privary -ight give different answers. When we find that in fact most of
the English-speaking world does not regard as vital to such protection the
exclusion of evidence thus obtained, we must hesitate to treat this remedy
as an essential ingredient of the right. The contrariety of views of the
States is particularly impressive in view of the careful reconsideration
which they have given the problem in the light of the Weeks decision.

[Justice Frankfurter summarized state case law on the issue of
admissibility of evidence, contrasting pre-and post-Weeks decisions. In

1949, 31 states had rejected the Weeks doctrine and 16 states were in
agreement with it.]

The jurisdictions which have rejected the Weeks doctrine have not
left the right to privacy without other means of protection. Indeed, the
exclusion of evidence is a remedy which directly serves only to protect
those upon whose person or premises something incriminating has been
found. We cannot, therefore, regard it as a departure from basic
standards to remand such persons, together with those who emerge
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scatheless from a search, to the remedies of private action and such
protection as the internal discipline of the police, under the eyes of an
alert public opinion, may afford. Granting that in practice the exclusion of
evidence may be an effective way of deterring unreasonable searches, it is
not for this Court to condemn as falling below the minimal standards
assured by the Due Process Clause a State’s reliance upon other methods
which, if consistently enforced, would be equally effective. We cannot
brush aside the experience of States which deem the incidence of such
conduct by the police too slight to call for a deterrent remedy not by way
of disciplinary measures but by overriding the relevant rules of evidence.
* % %

We hold, therefore, that in a prosecution in a State court for a State
crime the Fourteenth Amendment does not forbid the admission of
evidence obtained by an unreasonable search and seizure. * * *

MR. JUSTICE MURPHY, with whom MR. JUSTICE RUTLEDGE joins,

dissenting.
* % %

The conclusion is inescapable that but one remedy exists to deter
violations of the search and seizure clause. That is the rule which
excludes illegally obtained evidence. Only by exclusion can we i ess
upon the zealous prosecutor that violation of the Constitution wili ¢u him
no good. And only when that point is driven home can the prosecuilor be
expected to emphasize the importance of observing constit.tinnal
demands in his instructions to the police.

* % %

[JUSTICE RUTLEDGE'’s separate dissent is omitted, as is JUSTICE
DoOUGLAS’ dissent. JUSTICE BLACK’s concurring opinion, stating that the
exclusionary rule “is not a command of the Fourth Amendment” also is

omitted.]

NOTE ON WOLF AND THE ROAD TO MAPP

Although the Court was divided 6-3 in Wolf, the division was over the
applicability of the exclusionary rule to the States. The Justices unanimously
agreed that the prohibition against unreasonable searches and seizures was a
fundamental right applied to the States through the Due Process Clause of
the Fourteenth Amendment. They disagreed on whether the exclusionary
rule was a constitutionally required remedy.

In the next decade, the issue received the Court’s attention twice more.
In Rochin v. California, 342 U.S. 165 (1952), the shocking method used by the
State to obtain incriminating evidence—pumping the defendant’s stomach—
was held to so offend “a sense of justice” as to require exclusion at a state
trial. Two years later, in Irvine v. California, 347 U.S. 128 (1954), Wolf was
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reaffirmed, 5-4, and evidence was admitted where the search of a home,
although illegal, did not involve a physical assault on the suspect’s person.

In 1961, the Supreme Court once again considered the question in Mapp
v. Ohio. Mapp appeared to be exclusively a First Amendment case (whether
Miss Mapp had the right to possess obscene material in her home); the
exclusionary rule issue was neither briefed nor argued. Yet, Wolf was
overruled 5-3. The change is partly explained by the fact that six members of
the Wolf Court were no longer on the Bench.

MAPP V. OHIO

Supreme Court of the United States, 1961.
367 U.S. 643.

MR. JUSTICE CLARK delivered the opinion of the Court.

* %k %

Some five years after Wolf, in answer to a plea made here Term afte
Term that we overturn its doctrine on applicability of the Week
exclusinnary rule, this Court indicated that such should not be done unti

the Stoies had “adequate opportunity to adopt or reject the [Weeks] rule.”
Irvinz v. California. * * *

* % Today we once again examine Woblfs constitutional
docu:.. -ation of the right to privacy free from unreasonable state
intru- . and, after its dozen years on our books, are led by it to close the
only :.-.troom door remaining open to evidence secured by official

lawie s 238 in flagrant abuse of that basic right, reserved to all persons
as a =: ¢rific guarantee against that very same unlawful conduct. We hold
that =<' cvidence obtained by searches and seizures in violation of the
Consiitiirion is, by that same authority, inadmissible in a state court.

*** Since the Fourth Amendment’s right of privacy has been
declared enforceable against the States through the Due Process Clause
of the Fourteenth, it is enforceable against them by the same sanction of
exclusion as is used against the Federal Government. *** [T]he
admission of the new constitutional right by Wolf could not consistently
tolerate denial of its most important constitutional privilege, namely, the
exclusion of the evidence which an accused had been forced to give by
reason of the unlawful seizure. To hold otherwise is to grant the right but
in reality to withhold its privilege and enjoyment. * * *

Indeed, we are aware of no restraint, similar to that rejected today,
conditioning the enforcement of any other basic constitutional right. The
right to privacy, no less important than any other right carefully and
particularly reserved to the people, would stand in marked contrast to all
other rights declared as basic to a free society. This Court has not
hesitated to enforce as strictly against the States as it does against the
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Federal Government the rights of free speech and of a free press, the
rights to notice and to a fair, public trial, including, as it does, the right
not to be convicted by use of a coerced confession, however logically
relevant it be, and without regard to its reliability. * * * Why should not
the same rule apply to what is tantamount to coerced testimony by way of
unconstitutional seizure of goods, papers, effects, documents, etc.? * * *

* % %

There are those who say, as did Justice (then Judge) Cardozo, that
under our constitutional exclusionary doctrine “{t]he criminal is to go free
because the constable has blundered.” People v. Defore, 242 N.Y. at 21. In
some cases this will undoubtedly be the result. But * * * there is another
consideration—the imperative of judicial integrity. The criminal goes free,
if he must, but it is the law that sets him free. Nothing can destroy a
government more quickly than its failure to observe its own laws, or
worse, its disregard of the charter of its own existence. * * *

The ignoble shortcut to conviction left open to the States tends to
destroy the entire system of constitutional restraints on which the
liberties of the people rest. Having once recognized that the iz to

privacy embodied in the Fourth Amendment is enforceable again:: ihe
States, and that the right to be secure against rude invasions of iiv: ey
by state officers is, therefore, constitutional in origin, we can n« i~npger
permit that right to remain an empty promise. Because it is eni..:. 2ivje
in the same manner and to like effect as other basic rights securc. .- t ie
Due Process Clause, we can no longer permit it to be revocab:c .= zhe
whim of any police officer who, in the name of law enforcement ::scif,

chooses to suspend its enjoyment. Our decision, founded on reascsn :nd
truth, gives to the individual no more than that which the Consiiiuiion
guarantees him, to the police officer no less than that to which honest law
enforcement is entitled, and, to the courts, that judicial integrity so
necessary in the true administration of justice. * * *

* % %k

[JUSTICE BILACK concurred in a separate opinion, arguing that the
Constitutional basis for the majority rule was the Fourth Amendment in
conjunction with the Fifth Amendment’s ban against compelled self-
incrimination. The concurrences of Justices Douglas and Stewart have
been omitted. Justice Stewart did not reach the Fourth Amendment
question, preferring to decide the case on First Amendment grounds.]
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MR. JUSTICE HARLAN, whom MR. JUSTICE FRANKFURTER and
JUSTICE WHITTAKER join, dissenting.

* k %

I would not impose upon the States this federal exclusionary remedy.
The reasons given by the majority for now suddenly turning its back on
Wolf seem to me notably unconvincing.

L

[TIhe majority now finds an incongruity in Wolf’s discriminating
perception between the demands of “ordered liberty” as respects the basic
right of “privacy” and the means of securing it among the States. That
perception, resting both on a sensitive regard for our federal system and a
sound recognition of this Court’s remoteness from particular state
problems, is for me the strength of that decision.

* % %

NOTE ON MAPP

VWiiat is the basis for the majority’s conclusion that the exclusionary rule
is required by the Constitution? Obviously, the texts of the Fourth and
Four:is«.~:h Amendments lend no support to the proposition. The origins of

the rui. ‘ikewise throw no historical weight behind its acceptance. In the
final 2. ivsis, isn't the majority implicitly deciding that the exclusion of
evider..: ‘s the only effective sanction, and that the right to be free from
unre:. - able searches is “a dead letter” without a sanction? If other
alterr... .~ 25 had proved effective in deterring violations, would the Court

have j. u: < exclusion to be a constitutional requirement?

Weeowl a showing that exclusion of evidence has no deterrent effect
whatsocer have required a different result? Professor Dripps, in Living with
Leon, 95 Yale L.J. 906 (1986), argues that if no sanction attaches to a Fourth
Amendment violation, the Amendment does not qualify as a law, thus
betraying “the fundamental principle of constitutionalism, which is after all
that the Constitution states the law.” He argues that “even if the sanction
does not deter, the refusal to apply it or anything else expresses the judgment
that the underlying norm is of little importance.”

As we will see in Leon, infra, the Court has held that despite its decision
in Mapp, the exclusionary rule is not constitutionally required for all Fourth
Amendment violations, in part because the violation of a Fourth Amendment
right occurs at the time of the original police intrusion. The argument is that
later exclusion from the trial has nothing to do with the already completed
violation, and that introduction of the evidence at trial is not a separate
violation of privacy. For an argument that the Fourth Amendment violation
is not complete at the time of the intrusion, and that the exclusionary rule is

constitutionally required, see Heffernan, On Justifying Fourth Amendment
Exclusion, 1989 Wis.L.Rev. 1193.
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C. ARGUMENTS FOR AND AGAINST THE
EXCLUSIONARY RULE

Many judges are not enamoured of the exclusionary rule. For
example, Judge Bowman had this to say about the exclusionary rule in
United States v. Jefferson, 906 F.2d 346 (8th Cir.1990), a case in which
the entire court agreed that evidence obtained during a stop without
reasonable suspicion had to be excluded due to the exclusionary rule:

This case vividly illustrates the perversity of the exclusionary
rule. Here, an officer’'s educated hunch led to the discovery of
evidence (nine kilograms of cocaine) of substantial criminal activity.
This discovery occurred as a result of information the officer
developed by asking questions and examining documents in the
course of his routine check of a parked car and its occupants at a
highway rest stop. The ordinary law-abiding citizen, I believe, would
think the officer should be commended for his fine work, and the
cocaine dealers punished. Instead, because we hold (as I agree, under
the existing case law, we must) that a “seizure” within the meaning
of the Fourth Amendment occurred before the officer had forn i an
objectively reasonable basis for suspecting the defendants of crirs.inal
activity, the exclusionary rule requires that the evidenn: hHe
suppressed. The defendants thus exit unpunished, free to ¢niiirue
dealing illegal drugs to the pathetic addicts and conteii:istile
scofflaws who comprise the national market for these substa:n: <. As
for the officer, far from his being commended, it is judicially reo:. 2ied
that he blundered, and the point once again is driven homs: - -:at
legalistic observance of even the most technical of the judge-c;.: ted
rules of search and seizure—rules which, like the #curth
Amendment itself, seek to protect law-abiding citizens from intiusive
conduct by officers of the state—is more important than inteliigent,
courageous, and vigorous initiative to expose criminal activity and
bring those responsible for it to the bar of justice.

It has been reported that since 1961, when [Mapp was decided],
“the murder rate has doubled, rape has quadrupled and robbery has
quintupled.” Wall St.J., May 7, 1990, at A14, Col. 1. While it would
be foolish to blame the exclusionary rule for all of this alarming
increase in violent crime, I believe it is equally foolish to pretend that
the exclusionary rule, and the zeitgeist it has created, is to blame for

none of it.
Judge Bowman’s comments prompted Chief Judge Lay to respond as

follows:
If police are not deterred from illegal intrusions of privacy by

excluding whatever evidence is seized, the Fourth Amendment will
have no meaning or force. Surely an appreciation for the history and
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purpose of our basic freedoms will never allow emotional fear to

justify an environment where there is no check on the abuse of police
power.

The Fourth Amendment protects the good guy as well as the bad.
It would mean very little to anyone if it did not. The argument that
since 1961 murders have doubled, rapes quadrupled, and robbery
quintupled in part because of the exclusionary rule is a statement
more fitting for headlines of the National Enquirer. It is irrational
hyperbole totally unsupported in fact or in law.

Supporters of the exclusionary rule generally make four points in its
favor: 1. The rule preserves judicial integrity, by insulating the courts
from tainted evidence; 2. The rule prevents the government from profiting
from its own wrong; 3. The rule is not costly, because it only excludes
what should never have been obtained in the first place; and 4. The rule
is necessary to deter police misconduct. See, e.g., Barnett, Resolving the
Dilemma of the Exclusionary Rule: An Application of Restitutiv
Princinles of Justice, 32 Emory L.J. 937 (1983).

Tiotessor Amar, in Fourth Amendment First Principles, 10
Harv.l..Rlev. 757 (1994), attacks each of the justifications listed by Judge
Lay. 4= to the judicial integrity rationale, Amar responds: “we must
reme::: v that integrity and fairness are also threatened by excluding
evidewzo that will help the justice system to reach a true verdict. Thus,
the souiis best affirm their integrity not by closing their eyes to truthful
eviderz. but by opening their doors to any civil suit brought against
wayv'é. ' government officials, even one brought by a convict.”

Thectoas

cssor Amar continues his critique of the exclusionary rule as
follow=:

Consider next the nice-sounding idea that government should
not profit from its own wrongdoing. Our society, however, also
cherishes the notion that cheaters—or murderers or rapists, for that
matter—should not prosper. When the murderer’s bloody knife is
introduced, it is not only the government that profits; the people also
profit when those who truly do commit crimes against person and
property are duly convicted on the basis of reliable evidence. * * *

The classic response is that setting criminals free is a cost of the
Fourth Amendment itself, and not of the much-maligned
exclusionary rule. If the government had simply obeyed the Fourth
Amendment it would never have found the bloody knife. Thus,
excluding the knife simply restores the status quo ante and confers
no benefit on the murderer. The classic response is too quick.

In many situations, it is far from clear that the illegality of a
search is indeed a but-for cause of the later introduction of an item
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found in the search. Suppose the police could easily get a warrant,
but fail to do so because they think the case at hand falls into a
judicially recognized exception to the warrant requirement. A court
later disagrees—and so, under current doctrine, the search was
unconstitutional. But if the court goes on to exclude the bloody knife,
it does indeed confer a huge benefit on the murderer. The police could
easily have obtained a warrant before the search, so the illegality is
not a but-for cause of the introduction of the knife into evidence.

* % %k

But even if a defendant could conclusively establish but-for
causation, the bloody knife should still come in as evidence. Not all
but-for consequences of an illegal search are legally cognizable. * * *
[I)f an illegal search turns up a ton of marijuana, the government
need not return the contraband even if the government’s possession
of the marijuana is clearly a but-for consequence of its illegal search.
Indeed, the government may sell the marijuana (say, for legitimate
medical uses) and use the proceeds to finance the continued v:r on
drugs. In a very real way, the government has profited from itz cwn

wrong.

Finally, Professor Amar critiques the deterrence rationale =i ‘he
exclusionary rule, and decries the fact that deterrence comes b wiv of
henefit to criminal defendants.

Deterrence is concerned with the government, it is concern<u ‘+ith

systematic impact. It treats the criminal defendant merziv .. a
surrogate for the larger public interest in restraining the
government. The criminal defendant is a kind of private at:.» ey
general.

But the worst kind. He is self-selected and self-serving. e is
often unrepresentative of the larger class of law-abiding citizens.
Indeed, he is often despised by the public, the class he implicitly is
supposed to represent. He will litigate on the worst set of facts,
heedless that the result will be a bad precedent for the Fourth
Amendment generally. He cares only about the case at hand—his
case—and has no long view. He is not a sophisticated repeat player.
He rarely hires the best lawyer. He cares only about exclusion—and
can get only exclusion—even if other remedies (damages or
injunctions) would better prevent future violations. * * * He is, in
short, an awkward champion of the Fourth Amendment.

He is also overcompensated. * * * In a criminal case, if we insist
on using criminal defendants as private attorneys general, why not
give a defendant who successfully establishes a Fourth Amendment
violation only a ten percent sentence discount—surely a tangible
incentive—and substitute for the remaining ninety percent some



REMEDIES FOR FOURTH
SEC. VII AMENDMENT VIOLATIONS 555

other structural remedy, injunctive or damages, that will flow to the
direct benefit of law-abiding citizens? * * *

Put differently, if deterrence is the key, the idea is to make the
government pay, in some way, for its past misdeeds, in order to
discourage future ones. But why should that payment flow to the
guilty? Under the exclusionary rule, the more guilty you are, the
more you benefit. * * * In sum, when it comes to private attorneys
general, the exclusionary rule’s deterrence rationale looks in the
wrong place—to paradigmatically guilty criminal defendants rather
than to prototypically law-abiding civil plaintiffs.

Professor Slobogin, in Why Liberals Should Chuck the Exclusionary
Rule, 1999 Univ. Ill. L.Rev. 363, argues that the exclusionary rule should
be replaced by an effective remedy of monetary damages.

[I)f optimal deterrence of illegal searches and seizures is the goal, the
exclusionary rule is a poor solution. Changing or suppressing
behavior is a complex and difficult task. It is especially difficult
when, as is true with many types of illegal searches and seizures, the
Lehavior is implicitly or explicitly endorsed by peers, superiors, and
lzrue segment of the general public. Without a strong disincentive t
«+:7ge in such conduct, it will continue. Thus, a regime that directl;,
s=uitions officers and their departments is preferable to the
j-<.lusionary] rule. Although there are many versions of such a
w2 me, it should have several core components: (1) a liquidated
¢ nuges/penalty for all unconstitutional actions, preferably based on
ti"¢ average officer’s salary; (2) personal liability, at the liquidated
r»vages sum, of officers who knowingly or recklessly violate the
1 ¢:ta Amendment; (3) entity liability, at the liquidated damages
sum. for all other violations; (4) state-paid legal assistance for those
witn Fourth Amendment claims; and (5) a judicial decisionmaker.

That such a regime is a better deterrent than the exclusionary
rule does not establish that it should be adopted, of course. The
exclusionary rule clearly does have some deterrent effect. If it proves
to be considerably less costly than a damages regime, perhaps it
should remain the sanction of choice. It is unlikely that the rule is
significantly “cheaper,” however, whether one looks at financial or
other types of costs. *** A conservative estimate is that
approximately 10,000 felons and 55,000 misdemeanants evade
punishment each year because of successful Fourth Amendment
suppression motions. Other costs of the rule are more subtle. These
include the threat to the Fourth Amendment posed by judges and
prosecutors concerned with freeing criminals, the psychic and
systemic costs of routine perjury by police officers, the distracting
impact of suppression hearings on the quality of defense
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representation on other issues, and the damage to courts and
government generally because of public outrage at the huge benefit
criminals receive when the cases against them are dismissed or

damaged by exclusion.
* %k %

[A] favorite liberal argument on behalf of the rule has been * * *
that any alternative that truly works will result in at least as many
lost convictions as the rule. A first response to this argument is that
if we can avoid flaunting the costs of the Fourth Amendment and still
achieve its goals, so much the better. More importantly, the
assumption that an effective alternative prevents us from catching
any criminal the exclusionary rule prevents us from convicting is
wrong. The point of an effective deterrent is not only to discourage
unconstitutional actions but to encourage constitutional ones. With
an effective deterrent in place, police who lack probable cause will
not necessarily give up; the more reasonable assumption is that they
will simply get more cause. That is precisely the behavior a damzges
regime would systematically induce and what the exclusiona:v rule

fails to encourage in any concerted way.

For more arguments about the value of the exclusionary ruic -nd
lternative remedies, see Stuntz The Virtues and Vices = ihe
Eclusionary Rule, 20 Harv.J.LL and Pub.Pol. 443 (1997); Perrir; ¢ :5i . (f
s Broken, Fix It: Moving Beyond the Exclusionary Rule—A New ood
stensive Empirical Study of the Exclusionary Rule and a Call for = 2 i+j]
dministrative Remedy to Partially Replace the Rule, 83 Iowa L.i<cv. 569

(1998).

For a debate over the exclusionary rule by two titans of the law, see
Calabresi and Kamisar, Debate on the Search and Seizure Exclusicnary
Rule, 26 Harv. J. L. & Pub. Pol. 4 (2003). Judge Calabresi proposes an
alternative to the exclusionary rule: that defendants could object to
illegally obtained evidence, but only at sentencing, and if the motion is
successful the defendant would receive a sentence reduction. In addition,
Judge Calabresi would impose direct administrative sanctions on police
officers for illegal searches and seizures. Professor Kamisar expresses
doubt that administrative sanctions on wrongdoing police officers will be

imposed in practice.
D. ALTERNATIVES TO EXCLUSION

The most common argument in support of the exclusionary rule is
the alleged absence of alternative means of enforcing Fourth Amendment
protections. The efficacy of the alternatives are, however, as hotly debated
as the rule itself. In this section, other possible remedies will be
evaluated, both in terms of deterrent value and workability.
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It should be noted at the outset that most of these remedies could be

used as supplements to, rather than replacements for, suppression of
evidence.

1. Civil Damages Recovery

At present several forms of damage actions are available to the
victim of an illegal search or seizure. Common law tort actions include
false arrest, false imprisonment and trespass. More importantly, a federal
civil rights action under 42 U.S.C.A. § 1983 is available when state
officers, acting under color of law, violate a constitutional right. In Bivens
v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S.
388 (1971), the Supreme Court created a federal common law counterpart
to § 1983 for violations by federal officials.

The two major problems involved in civil actions against police for
violation of constitutional rights are first, winning, and second, collecting
on the judgment. Obstacles such as governmental immunity exist in
many states. Magistrates who issue invalid warrants are immune from
suit. Pierson v. Ray, 386 U.S. 547, 553-55 (1967). Police officers:
exercisng discretion are entitled to qualified immunity, so that even i
they vinlate the Fourth Amendment, the citizen does not recover unless
the 12 was clearly established at the time of the conduct.31t How much
Four:!: ..mendment law can be considered clearly established? (See
Saffvr:. supra, in the section on Terry, in which a strip search of a
studs:.' aas found illegal under the Fourth Amendment, but the official
was fennd not liable because the law against such an action was not
clear!, cs:tablished at the time of the search).

Beuides the daunting prospect of overcoming qualified immunity, the
“mors! aspects of the case” make recovery in a jury trial difficult. Many
victims of illegal police practices are not very sympathetic plaintiffs. In a
false arrest action, for example, proof of the plaintiff’s prior convictions
often can be used to impeach his credibility or to show that probable
cause existed for the arrest. “Respectable” persons have the greatest
chance of recovering, because they will not be tainted by their past, but
the “respectable” person is probably least likely to be subject to arbitrary
arrest and harassment, and thus least likely to require a tort remedy.

If a plaintiff succeeds in proving liability, the next obstacle is
proving—and collecting—damages adequate to make the suit worth the
effort. In a trespass action, where damages are limited to actual property

31 [n Malley v. Briggs, 475 U.S. 335 (1986), the Court states that the question to be asked
on qualified immunity with respect to an illegal search is “whether a reasonably well-trained
officer * * * would have known that his affidavit failed to establish probable cause and that he
should not have applied for the warrant.” The opinion observes that “[ijt is true that in an ideal
system an unrcasonable request for a warrant would be harmless, because no judge would
approve it,” but that “ours is not an ideal system, and it is possible that ;1 magistrate. working
under docket pressures, will fail to perform as a magistrate should.”
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loss, the award is usually small except in the most extreme search cases.
Nominal damages provide no incentive for an aggrieved citizen to sue,
and thus prevent private persons from effectively enforcing the public
policy against police illegality. A § 1983 action, which provides for
attorney fees for the prevailing party, avoids some of the drawbacks of
common law tort remedies. However, proof of the requisite intent and
measuring the value of constitutional rights impose additional problems.

If the plaintiff receives a substantial damage award, the final
problem 1is collecting on the judgment. Where sovereign immunity
prevents actions against the government, a plaintiff is left to attempt
recovery from the offending officers, who are often unable to pay. In
§ 1983 actions, the governmental unit employing the officer is not liable
simply because one of its officers has violated the plaintiff's Fourth
Amendment rights. In order to hold the government entity liable. the
plaintiff must show that his injury resulted from the entity's custom or
policy; otherwise the plaintiff is left to recover against the individual
officer. Monell v. Department of Social Services, 436 U.S. 658 (i978)
(applying the custom or policy requirement for municipal liabiliv in
§ 1983 actions).

Supreme Court View on Civil Damage Recovery as a:.
Alternative to the Exclusionary Rule: Hudson v. Mich:; .

Despite all these limitations on civil damages recovery for 2+ -u:rih
Amendment violation, the Supreme Court in Hudson v. Michig:~ %47
U.S. 586 (2006), seemed to find § 1983 actions to be a viable altern:t: . to
the exclusionary rule. The Court in Hudson held that a violation she

knock-and-announce requirement does not justify exclusion of eids nce
found in the home.32 The defendant argued that without the exclusionary
rule, such violations would not be deterred. Justice Scalia, writing for the
majority, responded to that argument, and more broadly to the argzument
that the exclusionary rule was necessary to deter other Fourth

Amendment violations, in the following passage:

We cannot assume that exclusion in this context is necessary
deterrence simply because we found that it was necessary deterrence
in different contexts and long ago. That would be forcing the public
today to pay for the sins and inadequacies of a legal regime that
existed almost half a century ago. Dollree Mapp could not turn to 42
U.S.C. § 1983 for meaningful relief; Monroe v. Pape, 365 U.S. 167
(1961), which began the slow but steady expansion of that remedy,
was decided the same Term as Mapp. It would be another 17 years
before the § 1983 remedy was extended to reach the deep pocket of

32 Hudson is set forth in detail in the section on the fruit of causation and attenuation,

infra.
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municipalities, Monell v. New York City Dept. of Social Servs., 436
U.S. 658 (1978). Citizens whose Fourth Amendment rights were
violated by federal officers could not bring suit until 10 years after
Mapp, with this Court’s decision in Bivens v. Six Unknown Fed.
Narcotics Agents, 403 U.S. 388 (1971).

Hudson complains that “it would be very hard to find a lawyer to
take a case such as this”, but 42 U.S.C. § 1988(b) answers this
objection. Since some civil-rights violations would yield damages too
small to justify the expense of litigation, Congress has authorized
attorney’s fees for civil-rights plaintiffs. This remedy was unavailable
in the heydays of our exclusionary-rule jurisprudence, because it is
tied to the availability of a cause of action. For years after Mapp,
“very few lawyers would even consider representation of persons who
had civil rights claims against the police,” but now “much has
changed. Citizens and lawyers are much more willing to seek relief in
the courts for police misconduct.” M. Avery, D. Rudovsky, & K. Blum,
Police Misconduct: Law and Litigation, p. v (3d ed. 2005). The
number of public-interest law firms and lawyers who specialize in
civil-rights grievances has greatly expanded.

Is the f*ourt saying that the exclusionary rule is no longer necessary t

deter /.7y Fourth Amendment violation, because of the modern strengt!
and visiility of § 1983 actions? What about the limitations on §1983
liabij: ¢+ that Justice Scalia did not discuss in Hudson—such as defenses
of qusaited immunity, and the absence of respondeat superior liability?
What 1out the fact that many victims of Fourth Amendment violations
are p-«; with whom a jury will have little sympathy?

Fortified Civil Damages Remedy

It should be noted that after Hudson, any talk of a fortified damages
remedy may be hypothetical, because the Court seems to think that
existing damages remedies provide a sufficiently effective alternative to
exclusion. Nonetheless, Professor Amar, in Fourth Amendment First
Principles, 107 Harv.L.Rev.757 (1994), recommends five steps that would
strengthen the deterrent effects of the existing civil damages remedy for
Fourth Amendment violations. He contends that if these steps are
employed, the damages remedy will provide effective deterrence against
1llegal police activity; the exclusionary rule can then be abolished.

Professor Amar’s suggestions are as follows: First, the government
should be made liable for illegal police behavior—that is, the current bar
on respondeat superior liability should be abrogated. Not only would this
provide a financially responsible defendant, but it would apply the
deterrent at the level where policy is made. Second, damage multipliers
and punitive damages should be made available—with some of the excess
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recovery going to a “Fourth Amendment Fund to educate Americans
about the Amendment and comfort victims of crime and police brutality.”
Third, claims for small damage amounts should be entitled to reasonable
attorney’s fees and the possibility of class action consolidation. Fourth,
the procedural limitations on injunctive relief for Fourth Amendment
violations should be liberalized. Fifth, administrative channels should be
established so that claims can be processed quickly and efficiently
without the need for a court action.

Would this fortified damages remedy be more effective than the
exclusionary rule? Does it make more sense than the exclusionary rule
because it potentially provides compensation to innocent people, whereas
the exclusionary rule can by definition be invoked only by guilty people?

Some have argued that one of the costs of the exclusionary rule is
that it results in judicial cutbacks on the Fourth Amendment’s
substantive protections—the argument is that courts, when they sece the
consequences of exclusion of evidence (letting the guilty go free), tend to
hold that there is no Fourth Amendment violation in the first nizce.
Would the courts be more prone to find Fourth Amendment vioiazisrs if
the only consequence was a monetary remedy, as opposed to zilav:ii g a

guilty person to go free?
Proposals in Congress for Alternatives to the Exclusionz+y ;v fe

Members of Congress have from time to time proposed iez™™ .:on
1at would abrogate the exclusionary rule and replace it with & {r7./%ad
irt remedy. As of yet, no such proposal has been enacted. A .- ical
xample is a proposal providing that the United States would be liabiz for

damages resulting from an illegal search or seizure of an investigaiive or
law enforcement officer. Punitive damages are capped at $10,000; awards
to anyone convicted of an offense in which the illegally obtained evidence
was used would be limited to damages for actual physical injury and
property damage; and attorney’s fees and costs would be awarded to
claimants who prevail.

The Committee on Federal Legislation of the Association of the Bar
of the City of New York had this to say about tort recovery alternatives to

the exclusionary rule:

[E]Jven if a tort remedy could be fashioned that would result in
meaningful monetary recovery for the victims of Fourth Amendment
violations, we would object to it as a replacement for (rather than a
supplement to) the exclusionary rule. The tort remedy is based upon
the premise that Fourth Amendment rights can and should be left to
the marketplace—that the government can make an economic
decision to violate a person’s Fourth Amendment rights, so long as it
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is willing to pay its way out of it. We do not believe that Fourth
Amendment rights are susceptible to such a market analysis. * * *

* ** We find it troubling that the government could establish a
budget line for Fourth Amendment violations as part of its war on
crime. It cannot be the case that a Fourth Amendment violation is
truly remedied simply because the government cuts a check.

Proposed Changes to the Exclusionary Rule, 50 The Record of the
Association of the Bar of the City of New York 385 (1995).

Does Congress even have the power under the Constitution to
abrogate the exclusionary rule and replace it with another remedy?

2. Criminal Prosecutions of Offending Officers

Criminal prosecution of offending officers is sometimes suggested as
the only real deterrent to police misconduct. A federal statute has been in
existence since 1921 that makes federal officers who participate in illegal
searches guilty of a misdemeanor and subject to substantial fines. 18
U.S.C.A. §2236. To our knowledge, however, no officer has ever been
convirizd under the statute. Many states have similar statutes that also

remsic Jormant. A fair number of criminal actions have been brought
undc: si-ite and federal law for actions of police officers that have
resuli« . i1 death or serious injury of persons who are arrested. The cases
involvizi: ine beatings of Rodney King (an African-American construction
work s w10 was beaten by Los Angeles police officers following a high-
speed -..v chase in 1991) and Abner Louima (arrested in a nightclub in
1997 =1 sexually assaulted by police officers in a stationhouse bathroom)
are (v:o nwtorious examples. But again, few criminal prosecutions are

brought z:sainst police officers who simply make illegal searches.

Why bhas there been such a dearth of prosecutions? The most likely
answer 1s that prosecutors are reluctant to press charges against the
police, except in the most extreme cases involving physical injury,
because they rely heavily on cooperation with the department. In

addition, juries are reluctant to convict policemen of crime, unless the
circumstances are egregious.

More fundamentally, it can be argued that the threat of a direct
criminal sanction on the officer who conducts an illegal search is an over-
deterrent. It may lead to an officer “second-guessing” himself in fast-
developing situations, and deciding, for example, not to enter a premises,
when to enter might be needed to protect a member of the public. Isn’t the

systemic deterrence provided by the exclusionary rule more appropriate
in these circumstances?
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3. Police Rulemaking and Other Administrative Solutions

A third alternative remedy for Fourth Amendment violations is police
regulation, education, training and discipline. In Hudson v. Michigan,
supra, the Court extolled the virtues of internal police regulations and
training programs to comply with the Fourth Amendment—which
programs generally did not exist at the time of Mapp—as an alternative
to the exclusionary rule for deterring police misconduct.

Another development over the past half-century that deters civil-
rights violations is the increasing professionalism of police forces,
including a new emphasis on internal police discipline. * * * [W]e now
have increasing evidence that police forces across the United States
take the constitutional rights of citizens seriously. There have been
“wide-ranging reforms in the education, training, and supervision of
police officers.” S. Walker, Taming the System: The Control of
Discretion in Criminal Justice 1950-1990, p. 51 (1993). Numerous
sources are now available to teach officers and their supervisors what
is required of them under this Court’s cases, how to - c:mect

constitutional guarantees in various situations, and how to c:v.v an
effective regime for internal discipline. [Citing treatises andc :x::- sals
used by police.] Failure to teach and enforce consz:. -:°cnal
requirements exposes municipalities to financial liability. S« . . ion

v. Harris, 489 U.S. 378, 388 (1989). Moreover, modern poiiz. : ‘ces
are staffed with professionals; it is not credible to assert thz- :» =rnal
discipline, which can limit successful careers, will not '=.2 a
deterrent effect. There is also evidence that the increasiris. .2 of
various forms of citizen review can enhance police accountai:ility,

While police education, training and discipline on reurth
Amendment issues has surely increased dramatically since .Mepp,
couldn’t it be argued that all of these innovations occurred becawse the
exclusionary rule finally made the Fourth Amendment relevant, as a
practical matter, to police departments? Why was there no significant
training on Fourth Amendment standards in the state before Meapp? If
the exclusionary rule were abolished, would there be the same incentive
to train officers in Fourth Amendment law and discipline them when they

violate it?

4, Sentence Reductions

Some of the commentary discussed above suggest that instead of
excluding illegally obtained evidence from the trial, a more fair and
balanced result would allow or require the sentencing court to reduce a
defendants sentence if illegally obtained evidence was used against him
at trial. It is argued that the sentencing alternative would limit the costs
to society and avoid a windfall for the defendant.
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Would the threat of a reduction of sentence deter illegal searches and
seizures? Would officers and police departments take account of a
sentencing discount in determining whether to conduct a search or
seizure? Or would these actors be focused on convicting the guilty?

E. LIMITATIONS ON EXCLUSION

There are a number of important situations in which evidence has
been illegally obtained, and yet it will not be excluded. This section
considers those limitations on the exclusionary rule.

1. “Good Faith”—Reasonable Reliance on the Decisions of
Magistrates and Others

In the following case, the Court adopted a “good faith” exception for
searches conducted pursuant to a warrant that is later found to be
invalid. As you read the case, keep in mind that the Court is not
promulgating an “absolute” exception. Rather, there are “exceptions to
the exception,” where a good faith argument will be rejected and the
evidene excluded. Also note that the Court clearly holds that th
Constiution does not require exclusion of evidence as a remedy for ]
Fourit» Amendment violation. Does this mean that Mapp is overruled?
so, are tre States permitted to abolish the exclusionary rule entirely an
adnmit .:{ illegally obtained evidence, as they were before Mapp?

UNITED STATES V. LEON

Supreme Court of the United States, 1984.
468 U.S. 897.

4 U5 1CE WHITE delivered the opinion of the Court.

This case presents the question whether the Fourth Amendment
exclusionary rule should be modified so as not to bar the use in the
prosecution’s case-in-chief of evidence obtained by officers acting in
reasonable reliance on a search warrant issued by a detached and neutral

magistrate but ultimately found to be unsupported by probable cause.
* % %

[On the basis of information from an informant and other
investigation, Officer Rombach obtained a facially valid search warrant.
The ensuing searches produced large quantities of drugs and related
evidence that the government proffered against several alleged
coconspirators. The district court found that the warrant was issued
without probable cause. The court of appeals affirmed the order of
suppression, finding that the affidavit was insufficient to establish
probable cause under the then-applicable Spinelli test. One court of
appeals judge dissented from this ruling.]



564 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

The Government’s petition for certiorari expressly declined to seek
review of the lower courts’ determinations that the search warrant was
unsupported by probable cause and presented only the question
“[w]lhether the Fourth Amendment exclusionary rule should be modified
so as not to bar the admission of evidence seized in reasonable, good-faith
reliance on a search warrant that is subsequently held to be defective.”
* % %

We have concluded that, in the Fourth Amendment context, the
exclusionary rule can be modified somewhat without jeopardizing its
ability to perform its intended functions. Accordingly, we reverse the
judgment of the Court of Appeals.

* k %

Language in opinions of this Court and of individual Justices has
sometimes implied that the exclusionary rule is a necessary corollary of
the Fourth Amendment, or that the rule is required by the conjuncticn of
the Fourth and Fifth Amendments. These implications need not de:=n us
long. The Fifth Amendment theory has not withstood critical anatys : or
the test of time, and the Fourth Amendment has never been inte: oied

to proscribe the introduction of illegally seized evidence in all pro.. - ii:gs

or against all persons.
*** The Fourth Amendment contains no provision ¢ :=3sly
precluding the use of evidence obtained in violation of its comn - ;.. =nd
the e Of

an examination of its origin and purposes makes clear that tic
Tuits of a past unlawful search or seizure “works no new iinirth
Amendment wrong.” The wrong condemned by the Amendment iz "iully
accomplished” by the unlawful search or seizure itself, anu the
exclusionary rule is neither intended nor able to “cure the invasior: f the
defendant’s rights which he has already suffered.” The rule thus cnerates
as “a judicially created remedy designed to safeguard Fourth Amendment
rights generally through its deterrent effect, rather than a personal
constitutional right of the party aggrieved.”

Whether the exclusionary sanction is appropriately imposed in a
particular case, our decisions make clear, is “an issue separate from the
question whether the Fourth Amendment rights of the party seeking to
invoke the rule were violated by police conduct.” Only the former question
is currently before us, and it must be resolved by weighing the costs and
benefits of preventing the use in the prosecution’s case-in-chief of
inherently trustworthy tangible evidence obtained in reliance on a search
warrant issued by a detached and neutral magistrate that ultimately is

found to be defective.

The substantial social costs exacted by the exclusionary rule for the
vindication of Fourth Amendment rights have long been a source of
concern. * * * An objectionable collateral consequence of this interference
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with the criminal justice system’s truth-finding function is that some
guilty defendants may go free or receive reduced sentences as a result of
favorable plea bargains. Particularly when law enforcement officers have
acted in objective good faith or their transgressions have been minor, the
magnitude of the benefit conferred on such guilty defendants offends
basic concepts of the criminal justice system. * * *

Close attention to those remedial objectives has characterized our

recent decisions concerning the scope of the Fourth Amendment
exclusionary rule.

[Justice White notes that the Court had by this time: confined the
rule to criminal trials; required “standing” on the part of defendants who
seek suppression; permitted use of illegally seized evidence to impeach
the defendant; and allowed evidence to be admitted where its link to a
violation is attenuated.]

As yet, we have not recognized any form of good-faith exception to the
Fourth Amendment exclusionary rule. But the balancing approach that
has evolved during the years of experience with the rule provides strong
suppott for the modification currently urged upon us. * * *

¥ieause a search warrant provides the detached scrutiny of a neutral
magisirite, which 1s a more reliable safeguard against improper searche:
than the hurried judgment of a law enforcement officer “engaged in the
often -n:ipetitive enterprise of ferreting out crime,” we have expressed a
stron: «eference for warrants and declared that “in a doubtful or
marg:na’ case a search under a warrant may be sustainable where
withg: . ae it would fail.” Reasonable minds frequently may differ on the
questic:. whether a particular affidavit establishes probable cause, and
we have thus concluded that the preference for warrants is most
approytiately effectuated by according “great deference” to a magistrate’s
determination.

* %k *

* * * To the extent that proponents of exclusion rely on its behavioral
effects on judges and magistrates in these areas, their reliance is
misplaced. First, the exclusionary rule is designed to deter police
misconduct rather than to punish the errors of judges and magistrates.
Second, there exists no evidence suggesting that judges and magistrates
are inclined to ignore or subvert the Fourth Amendment or that

lawlessness among these actors requires application of the extreme
sanction of exclusion.

Third, and most important, we discern no basis, and are offered none,
for believing that exclusion of evidence seized pursuant to a warrant will
have a significant deterrent effect on the issuing judge or magistrate.
* ** Judges and magistrates are not adjuncts to the law enforcement
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team; as neutral judicial officers, they have no stake in the outcome of
particular criminal prosecutions. * * * Imposition of the exclusionary
sanction is not necessary to inform judicial officers of their errors, and we
cannot conclude that admitting evidence obtained pursuant to a warrant
while at the same time declaring that the warrant was somehow defective
will in any way reduce judicial officers’ professional incentives to comply
with the Fourth Amendment, encourage them to repeat their mistakes, or
lead to the granting of all colorable warrant requests.

If exclusion of evidence obtained pursuant to a subsequently
invalidated warrant is to have any deterrent effect, therefore, it must
alter the behavior of individual law enforcement officers or the policies of
their departments. One could argue that applying the exclusionary rule in
cases where the police failed to demonstrate probable cause in the
warrant application deters future inadequate presentations or
“magistrate shopping” and thus promotes the ends of the Fourth
Amendment. Suppressing evidence obtained pursuant to a technically
defective warrant supported by probable cause also might enco:arage
officers to scrutinize more closely the form of the warrant and to p::i i out
suspected judicial errors. We find such arguments speculauiv: and
conclude that suppression of evidence obtained pursuant to & @.ar:ant
should be ordered only on a case-by-case basis and only in those 204l
cases in which exclusion will further the purposes of the exciv<i.r.ory

rule.2

We have frequently questioned whether the exclusionary :«.;" can
have any deterrent effect when the offending officers acted :.: the
objectively reasonable belief that their conduct did not violate il:ie }*,:rth
Amendment. * ** But even assuming that the rule effectively duters
some police misconduct and provides incentives for the law enlurcement
profession as a whole to conduct itself in accord with the I‘ourth
Amendment, it cannot be expected, and should not be applied, to deter
objectively reasonable law enforcement activity. * * *b

This is particularly true, we believe, when an officer acting with
objective good faith has obtained a search warrant from a judge or
magistrate and acted within its scope. In most such cases, there is no
police illegality and thus nothing to deter. It is the magistrate’s
responsibility to determine whether the officer’s allegations establish

®  Qur discussion of the deterrent effect of excluding evidence obtained in reasonable
reliance on a subsequently invalidated warrant assumes, of course, that the officers properly
executed the warrant and searched only those places and for those objects that it was reasonable
to believe were covered by the warrant. * * *

b We emphasize that the standard of reasonableness we adopt is an objective one. Many
objections to a goed-faith exception assume that the exception will turn on the subjective good
faith of individual officers. Grounding the modification in objective reasonableness, however,
retains the value of the exclusionary rule as an incentive for the law enforcement profession as a
whole to conduct themselves in accord with the Fourth Amendment. The objective standard we
adopt, moreover, requires officers to have a reasonable knowledge of what the law prohibits.
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probable cause and, if so, to issue a warrant comporting in form with the
requirements of the Fourth Amendment. In the ordinary case, an officer
cannot be expected to question the magistrate’s probable cause
determination or his judgment that the form of the warrant is technically
sufficient. * * * Penalizing the officer for the magistrate’s error, rather

than his own, cannot logically contribute to the deterrence of Fourth
Amendment violations.

* * * We conclude that the marginal or nonexistent benefits produced
by suppressing evidence obtained in objectively reasonable reliance on a
subsequently invalidated search warrant cannot justify the substantial
costs of exclusion. We do not suggest, however, that exclusion is always
inappropriate in cases where an officer has obtained a warrant and
abided by its terms. ** * [T]he officer’s reliance on the magistrate’s
probable-cause determination and on the technical sufficiency of the
warrant he issues must be objectively reasonable, and it is clear that in
some circumstances the officerc will have no reasonable grounds for
believing that the warrant was properly issued.

Shucnression therefore remains an appropriate remedy if the
magistrate or judge in issuing a warrant was misled by information in an
affid= vt that the affiant knew was false or would have known was false
except tor nis reckless disregard of the truth. The exception we recognize
today il also not apply in cases where the issuing magistrate wholly

aban.:... »«1 his judicial role in the manner condemned in Lo-Ji Sales, Inc.
v. New: York [where the magistrate issued the warrant and then
partic:iusted in the search]; in such circumstances, no reasonably well-

trained. i-'Ticer should rely on the warrant. Nor would an officer manifest
objective good faith in relying on a warrant based on an affidavit so
lacking in indicia of probable cause as to render official belief in its
existence entirely unreasonable. Finally, depending on the circumstances
of the particular case, a warrant may be so facially deficient—i.e., in
failing to particularize the place to be searched or the things to be

seized—that the executing officers cannot reasonably presume it to be
valid.

In so limiting the suppression remedy, we leave untouched the
probable-cause standard and the various requirements for a valid
warrant. * * *

Nor are we persuaded that application of a good-faith exception to
searches conducted pursuant to warrants will preclude review of the

c  References to “officer” throughout this opinion should not be read too narrowly. It is

necessary to consider the objective reasonableness, not only of the officers who eventually
executed a warrant, but also of the officers who originally obtained it or who provided
information material to the probable-cause determination. Nothing in our opinion suggests, for
example, that an officer could obtain a warrant on the basis of a “bare bones" affidavit and then
rely on colleagues who are ignorant of the circumstances under which the warrant was obtained
to conduct the search.
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constitutionality of the search or seizure, deny needed guidance from the
courts, or freeze Fourth Amendment law in its present state. * * *

If the resolution of a particular Fourth Amendment question is
necessary to guide future action by law enforcement officers and
magistrates, nothing will prevent reviewing courts from deciding that
question before turning to the good-faith issue. Indeed, it frequently will
be difficult to determine whether the officers acted reasonably without
resolving the Fourth Amendment issue. Even if the Fourth Amendment
question is not one of broad import, reviewing courts could decide in
particular cases that magistrates under their supervision need to be
informed of their errors and so evaluate the officers’ good faith only after
finding a violation. In other circumstances, those courts could reject
suppression motions posing no important Fourth Amendment questions
by turning immediately to a consideration of the officers’ good faith. * * *

When the principles we have enunciated today are applied to the

facts of this case, it is apparent that the judgment of the Court of Appeals

cannot stand. * * *

* * %

Officer Rombach’s application for a warrant clearly was sup:. ¢\ by
much more than a “bare bones” affidavit. The affidavit related cthe »uits
of an extensive investigation and, as the opinions of the divided ;o -1 of

the Court of Appeals make clear, provided evidence sufficien: = - _ate
disagreement among thoughtful and competent judges as to the -~ - unce
f probable cause. Under these circumstances, the officers’ relian. .. «i. the

nagistrate’s determination of probable cause was objectively re=c v able,
and application of the extreme sanction of exclusion is inapproprizte.

JUSTICE BLACKMUN, concurring.

* * * | believe that the rule announced today advances the legitimate
interests of the criminal justice system without sacrificing the individual
rights protected by the Fourth Amendment. I write separately, however,
to underscore what I regard as the unavoidably provisional nature of

today’s decisions.
* % %

* * * By their very nature, the assumptions on which we proceed
today cannot be cast in stone. To the contrary, they now will be tested in
the real world of state and federal law enforcement, and this Court will
attend to the results. If it should emerge from experience that, contrary to
our expectations, the good faith exception to the exclusionary rule results
in a material change in police compliance with the Fourth Amendment,
we shall have to reconsider what we have undertaken here.
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* %k %

JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins,
dissenting.d

* %k *

[A]s critics of the exclusionary rule never tire of repeating, the
Fourth Amendment makes no express provision for the exclusion of
evidence secured in violation of its commands. A short answer to this
claim, of course, is that many of the Constitution’s most vital imperatives
are stated in general terms and the task of giving meaning to these
precepts is therefore left to subsequent judicial decisionmaking. * * *

A more direct answer may be supplied by recognizing that the
Amendment, like other provisions of the Bill of Rights, restrains the
power of the government as a whole; * * *. The judiciary is responsible, no
less than the executive, for ensuring that constitutional rights are
respected.

* * % Because seizures are executed principally to secure evidence,
and berause such evidence generally has utility in our legal system only
in the <ontext of a trial supervised by a judge, it is apparent that the
admiss.on  of illegally obtained evidence implicates the same
constifviinnal concerns as the initial seizure of that evidence. Indeed, by
admijirir s unlawfully seized evidence, the judiciary becomes a part of

what is ir: tact a single governmental action prohibited by the terms of the
Ameudayent, ¥ * *

[1 the Amendment is to have any meaning, police and the courts
cannot he regarded as constitutional strangers to each other; because the
evidence-gathering role of the police is directly linked to the evidence-
admitting function of the courts, an individual’'s Fourth Amendment
rights may be undermined as completely by one as by the other.

* % %

[TThe Court has frequently bewailed the “cost” of excluding reliable
evidence. In large part, this criticism rests upon a refusal to acknowledge
the function of the Fourth Amendment itself. If nothing else, the
Amendment plainly operates to disable the government from gathering
information and securing evidence in certain ways. * * * Thus, some
criminals will go free not, in Justice (then Judge) Cardozo’s misleading
epigram, “because the constable has blundered,” but rather because
official compliance with Fourth Amendment requirements makes it more
difficult to catch criminals.

d  The dissent addresses both Leon and the companion case, Sheppard discussed infra,
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* %* %

* * * The key to the Court’s conclusion * * * is its belief that the
prospective deterrent effect of the exclusionary rule operates only in those
situations in which police officers, when deciding whether to go forward
with some particular search, have reason to know that their planned
conduct will violate the requirements of the Fourth Amendment. * * *

* * * But what the Court overlooks is that the deterrence rationale
for the rule is not designed to be, nor should it be thought of as, a form of
“punishment” of individual police officers for their failures to obey the
restraints imposed by the Fourth Amendment. Instead, the chief
deterrent function of the rule is its tendency to promote institutional
compliance with Fourth Amendment requirements on the part of law
enforcement agencies generally. * * *

If the overall educational effect of the exclusionary rule is considered,
application of the rule to even those situations in which individuai police
officers have acted on the basis of a reasonable but mistaken belicf that
their conduct was authorized can still be expected to have a cons.dercble
long-term deterrent effect. If evidence is consistently excludea ii: chese
circumstances, police departments will surely be prompted tz i:::truct
their officers to devote greater care and attention to providing =i :ient
information to establish probable cause when applying for a wa:rvs.:« and
to review with some attention the form of the warrant that i:» - have
been issued, rather than automatically assuming that =uzcever
document the magistrate has signed will necessarily comport v<itrs «zurth

Amendment requirements.
* % %

Although the Court brushes these concerns aside, a host of grave
consequences can be expected to result from its decision to carve this new
exception out of the exclusionary rule. A chief consequence of today’s
decision will be to convey a clear and unambiguous message to
magistrates that their decisions to issue warrants are now insulated from
subsequent judicial review, * * *

Moreover, the good faith exception will encourage police to provide
only the bare minimum of information in future warrant applications.
The police will now know that if they can secure a warrant, so long as the
circumstances of its issuance are not “entirely unreasonable,” all police
conduct pursuant to that warrant will be protected from further judicial

review. * * *

[E]ven if one were to believe, as the Court apparently does, that
police are hobbled by inflexible and hypertechnical warrant procedures,
today’s decision cannot be justified. This is because, given the relaxed
standard for assessing probable cause established just last Term in
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Illinois v. Gates, the Court’s newly fashioned good faith exception, when
applied in the warrant context, will rarely, if ever, offer any greater
flexibility for police than the Gates standard already supplies. * * * Given
such a relaxed standard, it is virtually inconceivable that a reviewing
court, when faced with a defendant’s motion to suppress, could first find
that a warrant was invalid under the new Gates standard, but then, at
the same time, find that a police officer’s reliance on such an invalid
warrant was nevertheless “objectively reasonable” under the test
announced today. Because the two standards overlap so completely, it is
unlikely that a warrant could be found invalid under Gates and yet the
police reliance upon it could be seen as objectively reasonable; otherwise,
we would have to entertain the mindboggling concept of objectively
reasonable reliance upon an objectively unreasonable warrant.

* * * [The full impact of the Court’s regrettable decision will not be
felt until the Court attempts to extend this rule to situations in which the
police have conducted a warrantless search solely on the basis of their
own judgment about the existence of probable cause and exigent
circumstances. When that question is finally posed, I for one will not be
surpriser! if my colleagues decide once again that we simply cannot afford
to proteot Fourth Amendment rights.

* % %

J1i . .CE STEVENS, concurring in the judgment in [Sheppard],
and ¢!::-~nting in [Leon].e

* % %

e Jourt assumes that the searches in these cases violated the
Fourtl: vmendment, yet refuses to apply the exclusionary rule because
the Cou.t concludes that it was “reasonable” for the police to conduct
them. in my opinion an official search and seizure cannot be both
“unreasonable” and “reasonable” at the same time.

* * %

Today’s decisions do grave damage to [the exclusionary rule’s]
deterrent function. Under the majority’s new rule, even when the police
know their warrant application is probably insufficient, they retain an
incentive to submit it to a magistrate, on the chance that he may take the

bait. No longer must they hesitate and seek additional evidence in
doubtful cases. * * *

* ** Today, for the first time, this Court holds that although the
Constitution has been violated, no court should do anything about it at
any time and in any proceeding. In my judgment, the Constitution
requires more. * * * Nor should we so easily concede the existence of a

e Justice Stevens expressed the view that there was no constitutional violation in

Sheppard.
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constitutional violation for which there is no remedy. To do so is to
convert a Bill of Rights into an unenforced honor code that the police may
follow in their discretion. The Constitution requires more; it requires a
remedy. If the Court’s new rule is to be followed, the Bill of Rights should

be renamed.

NOTE ON MASSACHUSETTS V. SHEPPARD

Massachusetts v. Sheppard, 468 U.S. 981 (1984), is the companion case
to Leon. In the course of a murder investigation in Roxbury, Officer O’Malley
obtained probable cause to arrest Sheppard and to search his residence.
Officer O’'Malley’s affidavit described in detail the property to be seized in the
search of Sheppard’s house, e.g., the victim’s clothing. Detective O’Malley
showed the affidavit to the district attorney, the district attorney's first
assistant, and a sergeant, who all concluded that it set forth probable cause
for the search and the arrest, and that a warrant based on the affidavit would
particularly describe the things to be seized. The Sheppard Court deszribed
what happened next:

Because it was Sunday, the local court was closed, and tin: =olice
had a difficult time finding a warrant application form. “:tustive
O'Malley finally found a warrant form previously in us.: ' the
Dorchester District. The form was entitled “Search Warrant— /'« -1 clled
Substance G.L. c. 276 §§ 1 through 3A.” Realizing that some ¢ ..o-: had
to be made before the form could be used to authorize i wsich
requested in the affidavit, Detective O’Malley deleted th« «:: :itle
“controlled substance” with a typewriter. He also substituted "'/ . oury”
for the printed “Dorchester” and typed Sheppard’s name an: s<iress
into blank spaces provided for that information. However, thc :efi:rence
to “controlled substance” was not deleted in the portion of the form that
constituted the warrant application and that, when signed, would

constitute the warrant itself.

Detective O’Malley then took the affidavit and the warrant form to
the residence of a judge who had consented to consider the warrant
application. The judge examined the affidavit and stated that he would
authorize the search as requested. Detective O’Malley offered the
warrant form and stated that he knew the form as presented dealt with
controlled substances. He showed the judge where he had crossed out the
subtitles. After unsuccessfully searching for a more suitable form, the
judge informed O’Malley that he would make the necessary changes so
as to provide a proper search warrant. The judge then took the form,
made some changes on it, and dated and signed the warrant. However,
he did not change the substantive portion of the warrant, which
continued to authorize a search for controlled substances; nor did he
alter the form so as to incorporate the affidavit. The judge returned the
affidavit and the warrant to O’Malley, informing him that the warrant
was sufficient authority in form and content to carry out the search as
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requested. * * * The scope of the ensuing search was limited to the items
listed in the affidavit, and several incriminating pieces of evidence were
discovered. Sheppard was then charged with first degree murder.

The Sheppard Court stated that “[t]here is no dispute that the officers
believed that the warrant authorized the search that they conducted.” The
Court found that there was an objectively reasonable basis for the officers’
mistaken belief. If an error of constitutional dimension was made, the Court
found that it was the judge who made it, and the Court therefore declined to
suppress the evidence. The Court concluded that the officers “took every step
that could reasonably be expected of them,” and that O’Malley was not
required “to disbelieve a judge who has just advised him, by word and by
action, that the warrant he possesses authorizes him to conduct the search he
has requested.” The Court refused to decide whether the warrant was in fact
invalid for lack of particularity. It stated that this was “a fact-bound issue of
little importance since similar situations are unlikely to arise with any
regularity.” Justice Stevens argued in his opinion concurring in the judgment
that there was no error of constitutional dimension and therefore no need to
suppress evidence.

For cases following Sheppard, see United States v. Kelley, 140 F.3d 596
(5th C: . 1998) (officers could reasonably rely on the warrant even though it
was dclictive because the magistrate hadn’t signed it: “The rare occasior
when « agistrate accidentally fails to sign a warrant cannot be eliminate;
by su;» ::.:3ing the evidence” and “it is unlikely that police will wilfully an
reckle. !y attempt to evade getting a warrant signed”); United States +
Russe'!. .10 F.2d 421 (5th Cir.1992) (warrant fails to include an attachment
of the v+ nx Lo be seized, but the officer specifically described the items in an
affidav.: ‘.udge committed the “clerical error” of failing to incorporate the
affida+.c in the warrant).

’ecasonable Reliance on Unreasonable Warrants

The Leon Court rejects a good faith test that would depend on the
subjective state of mind of the officer. Instead, the Court establishes a
concept of “reasonable” reliance on an invalid warrant. Justices Stevens
and Brennan contend that it is impossible to rely reasonably on an
unreasonable warrant. But reasonable minds can and often do differ as to
what is reasonable. For example, in a typical negligence trial both sides
can make reasonable arguments about whether the defendant acted
unreasonably—if there was no such thing as a reasonable argument
about whether the defendant acted reasonably, then no negligence case
would ever get to a jury. And in terms of warrants, one person might
think that a warrant is valid while two others might think it defective;
certainly there could be a reasonable disagreement when it comes to
Fourth Amendment standards that are often ambiguous and fact-
dependent.
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What the Leon Court appears to mean is that in cases where some or
most people would think that a warrant is invalid—for lack of probable
cause, or particularity, or other procedural details—the good faith
exception will apply so long as reasonable minds can differ on the point.
Where no reasonable argument can be made that the warrant is valid,
then the good faith exception will not apply because no reasonable officer
could rely on the magistrate’s determination. It is at that point an error
by the officer to rely on the warrant—and officers can be deterred by the
exclusionary rule.

Thus, the good faith exception is similar to the standard used for
reviewing jury verdicts in civil cases—the standard is not whether the
jury was correct or whether the reviewing court would have decided the
case another way, but rather whether no reasonable person could have
decided the way the jury did. So long as there is room for argument, then,
the good faith exception will apply.

Another useful analogy comes from the qualified immunity cases
decided under the civil rights statute, 42 U.S.C. § 1983. Eves i the
plaintiff’'s constitutional rights are violated, an official is not liable nless
he violated clearly established law; if the law was not clearly esii:iizhed
at the time of the officer’s action, then there is room for argumeni, s to
whether the officer’s conduct was lawful. The Supreme Court has ++ uited
the standards of qualified immunity with the objective reascis®icness
standard of the good faith exception to the exclusionary » ‘" . See
Anderson v. Creighton, 483 U.S. 635 (1987) (rejecting the argur«:cr that
an officer may not reasonably act unreasonably).

Because an officer can reasonably act unreasonably, there 5:2 three
types of errors after Leon:

(1) reasonable mistakes that are not a wviolation of the Fourth

Amendment at all, such as a mistake of fact;

(2) unreasonable mistakes that in fact violate the Fourth

Amendment, but at the time of the conduct reasonable minds could
have differed about whether the officer was acting lawfully; and

(3) unreasonable mistakes where the officer violated clearly
established law, so that no reasonable argument could be made that
the action was lawful.

Illinois v. Rodriguez, (discussed in the materials on third party
consent)—where the officers made a reasonable mistake about the
authority of a third party to consent to a search—falls into the first
category; Leon falls into the second; and reliance on a warrant issued on
the basis of a barebones affidavit falls into the third.
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Leon, Gates and Warrants Clearly Lacking in Probable Cause

In Justice Brennan’s view, the good faith standard and the Gates
standard for probable cause overlap completely, so that if a warrant is
lacking in probable cause under the permissible test of Gates it must be
so deficient, so clearly lacking in probable cause, that it could not possibly
be reasonably relied upon. This view has not been adopted by the courts
after Leon, however. There are a number of cases in which courts have
found the good faith exception applicable because reasonable minds could
differ about whether the Gates standards were satisfied. These cases
indicate that there is some grey area between the Gates standard and a
warrant that clearly lacks probable cause. See, e.g., United States v.
Gibson, 928 F.2d 250 (8th Cir.1991) (Gates standard not satisfied because
police only corroborated a few “innocent details,” but good faith exception
applies because reasonable minds could differ on whether Gates standard
is satisfied on such minimal corroboration); United States v. Brunette,
256 F.3d 14 (1st Cir. 2001) (it was error for the magistrate to issue a
warrant to search for internet child pornography where the magistrate
relied solely on the officer’s conclusion that the pictures posted by the
defenciint were pornographic; however, “although we hold that the
omigs! ;- of images or a description of them was a serious defect in the
warra -t opplication, the uncertain state of the law at the time made
relianz= or. the warrant objectively reasonable.”); United States v. Paull,

551 I - 516 (6th Cir. 2009) (while information about the defendant’s
posse.:.:n of child pornography was very dated, the warrant did not
“clear'+ ack” probable cause because of this stale information; the officer

had e»:=.ience in child pornography investigations that caused her to
believe ‘e evidence was still on the premises: “even where an officer’s
experici:i2 provides too little evidence to establish probable cause, it
suffices to make the affidavit not bare bones by providing a reasonable
connection between the defendant and the alleged crime.”).

There are also a fair number of cases in which probable cause is
found lacking under Gates, and the court further finds that the officer
was not objectively reasonable in relying on the warrant. See, e.g., United
States v. Doyle, 650 F.3d 460 (4th Cir. 2011) (warrant to search for child
pornography clearly lacked probable cause where “[tlhe bulk of the
information supplied in the affidavit concerned allegations of sexual
assault”; the court found that “evidence of child molestation alone does
not support probable cause to search for child pornography”); United
States v. John, 654 F.3d 412 (3rd Cir. 2011) (warrant to search the
defendant’s home for child pornography clearly lacked probable cause
where it was based solely on the fact that the defendant had molested his
students on school property and kept evidence of those crimes at his
home); United States v. Baxter, 889 F.2d 731 (6th Cir.1989) (affidavit
describing tip from anonymous informant, with corroboration only of
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defendant’s address and prior conviction on drug charges, is a barebones
affidavit, and officer was not objectively reasonable in relying on the
warrant); United States v. Helton, 314 F.3d 812 (6th Cir. 2003) (“A
reasonable officer knows that evidence of three calls a month to known
drug dealers from a house, a description of that house, and an allegation
that a drug dealer stores drug proceeds with his brother and his brother’s
girlfriend (neither of whom live at or are known to visit that house) falls
well short of establishing probable cause that the house contains evidence

of a crime.”).

The case of United States v. Carpenter, 360 F.3d 591 (6th Cir. 2004),
is instructive on the difference between facts that are reasonably close to
probable cause and facts where probable cause is clearly lacking. Officers
obtained a warrant to search the defendant’s residence based on an
affidavit stating that marijuana was growing in a field “near” the
residence and “there is a road connecting the above described residence to
the marijuana plants.” The court held that the warrant issued on the
basis of this affidavit lacked probable cause, “because it did not provide
the required nexus between the residence and the illegal 2.+ vity.”
However, the evidence found in the residence was not excluded !, x.ause
the affidavit did not clearly lack a showing of probable ca::: s to
location. The court stated that “the affidavit was not completeiy '« 2id of
any nexus between the residence and the marijuana that - _.-lice
observed.” Rather, it noted both that the marijuana was growin: . ) the
residence and that there was a road connecting the residenc: :.:-i the
marijuana plants. The court found a “useful contrast” in th: ' .:ts of
United States v. Hove, 848 F.2d 137 (9th Cir. 1988), where a wat o7:1:t was
warrant to search a particular residence after submitting to the issuing
magistrate an affidavit that failed to provide any nexus betwecen the

residence and illegal activity”.
Good Faith and Qualified Immunity: Messerschmidt v. Miller

In Messerschmidt v. Millender, 132 S.Ct. 1235 (2012), the Supreme
Court reversed the Ninth Circuit’s denial of qualified immunity to two
officers who executed a search warrant for firearms and gang-related
material based solely on a violent altercation between the defendant and
his girlfriend. The Court, in an opinion by Chief Justice Roberts, noted (as
it had in previous cases) that the standard for qualified immunity in cases
alleging Fourth Amendment violations was the same as provided in the
good-faith exception under Leon:

Where the alleged Fourth Amendment violation involves a

search or seizure pursuant to a warrant, the fact that a neutral
magistrate has issued a warrant is the clearest indication that the
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officers acted in an objectively reasonable manner or, as we have
sometimes put it, in “objective good faith.” Nonetheless * * * the fact
that a neutral magistrate has issued a warrant authorizing the
allegedly unconstitutional search or seizure does not end the inquiry
into objective reasonableness. Rather, we have recognized an
exception allowing suit when “it is obvious that no reasonably
competent officer would have concluded that a warrant should issue.”
The “shield of immunity” otherwise conferred by the warrant will be
lost, for example, where the warrant was “based on an affidavit so

lacking in indicia of probable cause as to render official belief in its
existence entirely unreasonable.” Leon.

Because the officers in this case had obtained a warrant, the major
question in the case was whether that warrant was so lacking in probable
cause as to a gang-related offense that it could not have been reasonably
relied upon. Chief Justice Roberts found a number of plausible reasons for
allowing a search for gang-related material, among them that gang-
related evidence would tie the defendant to the premises and show his
control over the property. He also noted that reasonable officers could
have c¢oncluded that what was going on in the house was more than a
domesti: dispute: “A reasonable officer could certainly view Bowen’s
attac:. s motivated not by the souring of his romantic relationship with
Kelly .. instead by a desire to prevent her from disclosing details of his
gang ‘= zinity to the police.” The Chief Justice concluded as follows:

‘"he question in this case is not whether the magistrate erred in
beit-ving there was sufficient probable cause to support the scope of
t~¢ warrant he issued. It is instead whether the magistrate sc
cl-ricusly erred that any reasonable officer would have recognized the
error, ¥ * * Kven if the warrant in this case were invalid, it was not
so obviously lacking in probable cause that the officers can be
considered “plainly incompetent” for concluding otherwise.

Justice Breyer wrote a short concurring opinion. Justice Kagan wrote
an opinion concurring in part and dissenting in part. Justice Sotomayor,
joined by Justice Ginsburg, dissented, accusing the Court of sanctioning a

“general warrant” based on the faulty premise that “four wrongs
apparently make a right.”

Leon and Warrants Lacking Particularity

Applying the Leon framework to particularity questions, it would
appear that the good faith exception would apply to a search pursuant to
an overbroad or unparticularized warrant, so long as reasonable minds
could differ about whether the warrant is in fact overbroad. On the other
hand, if all reasonable people would agree that the warrant is deficient,
then the officer cannot reasonably rely upon it.
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United States v. Dahlman, 13 F.3d 1391 (10th Cir.1993), is an
example of Leon-applicability. Officers searching for narcotics obtained a
warrant to search two “lots” in a subdivision. As conducted, the search
encompassed a camping trailer and a cabin on one of the lots, as well as
the lots themselves. The court found that the warrant was defective as
applied to the cabin: “a warrant authorizing the search of a lot of land
without a more precise definition of the scope of the search is inconsistent
with the particularity requirement of the Fourth Amendment, and does
not suffice to authorize a search of a residence located on the land.” Still,
the court held that the evidence obtained in the cabin was admissible
under the good faith exception. It noted that two other circuits had held
similar warrants to be sufficiently particular, and therefore that
reasonable minds could differ about whether the warrant was in fact
overbroad. See also United States v. Otero, 563 F.3d 1127 (10th Cir. 2009)
(warrant to search computer was overbroad because it authorized the
seizure of “any and all information” stored on the computer, and the
subject matter limitations were placed in a different part of the aiidavit;
but the good faith exception applied because “one could scc how a
reasonable officer might have thought that the limitations in the ficst
portion of Attachment B would be read to also apply to thz :ccond

portion”).

In contrast, some cases have found a warrant to be so overis. < that
it could not reasonably be relied upon. In United States v. I'v.: o0, 808
™.2d 173 (st Cir.1987), officers searched a clothing warehouse .. *% rctail
sthing store, with search warrants authorizing the seizure of ‘= .men’s
»thing” believed to be stolen. They seized virtually all the clothi:. ;. found
. each of the premises (including men’s clothing). The court rui«: that
che warrants were insufficiently particular, because the officers “could
have obtained specific information for presentment to the magisirate and
placement in the warrant which would have enabled the agents
[executing the warrants] to differentiate contraband cartons of women’s
clothing from legitimate ones.” In fact the officers had a detailed list of
the stolen clothing, but they failed to include it in the warrant
application. The court further held that the good faith exception could not
justify the searches and seizures. It reasoned that the officers were
“reckless in not including in the affidavit information which was known
or easily accessible to them,” and that the warrant was so overbroad that
the executing officers could not reasonably presume it to be valid. See also
United States v. Stubbs, 873 F.2d 210 (9th Cir.1989) (good faith exception
unavailable where warrant authorizes seizure of virtually all business

documents, and probable cause existed as to only one transaction).
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Leon and Untrue or Omitted Statements
in the Warrant Application

An exception to the good faith exception arises if the officer includes
material information in the application that he “knew was false or would
have known was false except for his reckless disregard of the truth.” Leon.
Exclusion also occurs if the officer knowingly omits material information
that would have resulted in the magistrate’s refusing to issue the
warrant. The good faith exception cannot apply in these instances
because the error is the officer’s, not the magistrate’s. Determining

whether the officer has made such an error is sometimes difficult,
however.

Consider United States v. Johnson, 78 F.3d 1258 (8th Cir.1996). A
police officer received a call from an anonymous informant who stated
that he had been present when marijuana had been delivered to
Johnson’s residence. The officer verified Johnson’s address and discovered
that Johnson had been arrested previously for marijuana possession. The
officer then prepared an affidavit to obtain a search warrant of Johnson’s
addre«s. The affidavit for search warrant had a printed form attached,
Attaci:ient B. This form had a section relating to whether the informant
was «nonvmous or confidential, and a section with four printed reasons
why ‘"z mformant is reliable. The officer checked two reasons why the
anon:: .13 caller was reliable: “C. Information he has supplied has been
corrororiied by law enforcement personnel.” and “D. He has not given
false ' Zsrmation in the past.” The warrant was issued and a search
turne’ un drugs. The government conceded that the tip was too
concli:« :.y and the corroboration too thin to support probable cause under
Gates:. ..:t the government argued that the information provided was
close ennugh that reasonable minds could differ about whether the Gates
standardas were satisfied.

Because the officer had corroborated at least some part of the
informant’s tip as asserted in the warrant application, the question was
whether the officer had knowingly or recklessly disregarded the truth in
checking the line stating that the informant had not given false
information in the past. The Court held that the officer’s assertion did not

trigger the “officer misrepresentation” exception to Leon. The court
reasoned as follows:

The officer took the literal view of the phrase that the caller had not
given false information in the past even though this was the
informant’s first call. We do not believe that checking this statement
rises to the level of making a false statement knowingly or
intentionally or with a reckless disregard for the truth. * * * [W]e do
not subject law enforcement officers to absolute syllogistic precision.
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Judge Arnold, in dissent, disagreed and argued that the affidavit was
deceptive and outside the realm of Leon good faith:

This is hardly a matter of requiring law enforcement officers to
observe “syllogistic precision”. It is, rather, a matter of common
ordinary speech. A statement that an informant had not previously
given false information is clearly calculated to influence the
magistrate to whom the application for warrant was to be submitted.
The statement could hardly have been other than deliberate. To read
the statement absolutely literally seems disingenuous to me, and
certainly not the way one would understand the statement under the
circumstances. * * * For this reason, it seems to me that the affidavit
falls clearly within one of the exceptions to the Leon “good faith” rule,
and that the motion to suppress should have been granted.

Why did the form affidavit have a “fill in the blank” for whether the
informant had ever given false information in the past? Why wasn’t the
issue phrased as whether the informant had ever given iruthful
information in the past? Isn’t that the important question under (fofes? If
it is the form itself that is deceptive, should Leon apply?

For a case in which Leon was found inapplicable duc = oificer

misrepresentations in the warrant application, see United Sri:t:s v,
Vigeant, 176 F.3d 565 (1st Cir.1999). Officers filed a detailed i:ii-lavit,
based in large part on a tip from a confidential informant (CT} 2i:zing
that Vigeant was engaged in money-laundering resulting fron: = ‘zs of

drugs. Among the allegations was that Vigeant was unemploycd 2.4 yet
had purchased a “pleasure boat”—the inference being that he m:.-* have
done so with laundered funds. One problem with the case, however was
that Vigeant filed a proper Currency Transaction Report (CTR) for c¢ach of
his financial transactions, and made no attempt to disguise the electronic
or paper trail of any transaction. The court reviewed the affidavit and
found it insufficient to establish probable cause; it also found the good
faith exception inapplicable due to the various misrepresentations and
omissions in the affidavit. It elaborated as follows:

We believe this is a case in which excluding the evidence will
have a substantial deterrent effect on the police. Our conclusion rests
on the fact that a finding of good faith is inconsistent with the
numerous material omissions excluded from—and false and
misleading statements included in—the underlying affidavit. * * *
Officer Botelho’s numerous omissions of material facts were at least
reckless. An enumeration of Botelho’s omissions follows.

First, and most important, Botelho neglected to mention the CI's
long criminal history, his numerous aliases, his recent plea
agreement, and other indicia of his unreliability. Second, Botelho
failed to note that Vigeant had filed the necessary CTR, yet Botelho
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included in the affidavit such minute details about the transaction as
that it involved “small bills”"—a fact he presumably obtained from the
CTR. Filing a CTR, like failing to “structure” the transaction to avoid
the reporting requirement, is evidence manifestly inconsistent with
money laundering. Third, Botelho mentioned an additional deposit by
cashier’s check, but neglected to say that Vigeant’s grandmother, who
was above suspicion in this case, was the purchaser of the check.
Fourth, Botelho could have (but did not) obtain Vigeant’s
employment status from the probation office, apparently deciding
instead to infer (without informing the magistrate that he had done
so) Vigeant’'s present unemployment from a blank space marked
“current employment” on a two-year-old bank application. Fifth,
Botelho stated that “the evidence indicates that Robert Vigeant has
created front companies,” which implies the existence of underlying
evidence not disclosed. Such evidence did not, in fact, exist. Sixth, the
government failed to note that the supposed “pleasure boat”
mentioned in the affidavit was, in fact, a stripped-down craft in poor
condition in need of considerable repair and refurbishing before it
cold be sold at a profit. Seventh, the affidavit implies that the CI

personally witnessed a marijuana transaction and personally
ro-. “ved $10,000; neither is true. * * *

‘"he government offers no rational explanation for these
ciiesions and foundationless conclusions. Instead, the government
gvin.-s in its brief—with information obtained after the search in
gqu--iion—that Vigeant is a bad person. Be that as it may, even
uiiiiory persons have constitutional rights. We conclude that a
rearonable officer in Botelho’s position—that is, in possession of the
om:ited information—would have known that he should not have

appiied for the warrant, at least not without further investigation.

Leon and the Abdicating Magistrate

United States v. Decker, 956 F.2d 773 (8th Cir.1992), is a rare case in
which the court held that Leon could not apply because the magistrate
abdicated his neutral and detached role. Agents subjected a suspicious-
looking UPS package to a canine sniff, and the dog positively alerted to
drugs. The agents then made a controlled delivery, and followed the
package to Decker’s house. Decker was arrested when he received the
package. A search of his person revealed a small amount of narcotics. An
agent prepared an affidavit setting forth these facts and applying for
permission to seize narcotics at Decker’s house. The magistrate issued a
warrant to search Decker’s house, but the warrant failed to list any items
to be seized other than the UPS package, which was already in the
possession of the agents. The search warrant was a standard form
relating to stolen property, not to drugs, and referred to the UPS package
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as “unlawfully stolen.” The magistrate later admitted that the flaws in
the warrant were his fault and attributed these errors “to the fact that he
was intrigued by the manner in which Agent Hicks became suspicious of
the package and the ensuing investigation and therefore did not focus on
the language of the warrant.” Pursuant to the warrant, the officers seized
more than 300 items from Decker’s house, including a clock radio, two
lamps, a microwave oven, and a weed eater. The court found that the
magistrate signed the warrant without reading it, that he acted as “a
rubber stamp,” and that the agents could not reasonably rely on the
warrant. So the evidence had to be suppressed. Compare United States v.
Breckenridge, 782 F.2d 1317 (5th Cir.1986), where the court held that the
good faith exception applied even though the judge who issued the
warrant never read the officer’s affidavit. The court reasoned that the
officer could reasonably rely on the warrant because, while the judge did
not read the affidavit, he “appeared to Agent Alexander to be doing so0.”

The good faith exception will not apply if the person who issues the
warrant is affiliated with law enforcement. See, e.g., United States wv.
Lucas, 451 F.3d 492 (8th Cir. 2006) (officers could not reasonaliy 1y on
a warrant issued by the Director of Corrections, a memier 5f the
executive branch: “the good faith exception does not apply <~ the
individual who issued the warrant is not neutral and detachen.’:

The Teaching Function

The Leon dissenters were concerned that appellate cr7is will
‘outinely refuse to decide Fourth Amendment questions =:i..it the
validity of a warrant, preferring instead to reach the easier ho!:iirg that
the officer was not totally unreasonable in relying on a magisrrate’s
determination that the warrant was valid. Lower court decisions suggest
that the dissenters’ concerns were justified—many courts are avoiding
decisions about substantive Fourth Amendment law and ruling instead
on the easier question of good faith. For example, in United States v.
Henderson, 746 F.2d 619 (9th Cir.1984), defendants convicted of drug
offenses challenged an order authorizing beeper surveillance. Rather than
rule on whether the order was valid, the court sustained the search by

citing Leon and relying upon the good faith of the agents. Thus, in future
cases, the agents have no guidance as to the validity of similar orders.
Presumably, officers continue to act in good faith until a similar order
actually is invalidated. Likewise, in United States v. Tedford, 875 F.2d
446 (6th Cir.1989), the court bypassed a probable cause question and
proceeded directly to the issue of good faith. The court stated that the
probable cause issue was fact-bound, and resolution would not provide
important guidance on Fourth Amendment limitations. See also United
States v. Perez, 393 F.3d 457 (4th Cir. 2004) (“Assuming without deciding
that the * * * search warrant was invalid for lack of probable cause, we
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exercise our discretion to proceed directly to the question of good faith.”;
assuming arguendo that the warrant lacked probable cause, it was close

enough for reasonable minds to differ, and therefore evidence could not be
excluded).

Despite the general trend to avoid Fourth Amendment questions
after Leon, there are some courts that have taken their teaching function
seriously. Illustrative is United States v. Dahlman, 13 F.3d 1391 (10th
Cir.1993), discussed above. In Dahlman, the court held that a warrant
authorizing the search of a certain “lot”, without mentioning a residence,
was insufficiently particular to justify a search of the residence. Then the
court found that the good faith exception applied to the search of the
residence, because the law on particularity, as applied to the search of a

“lot”, was unsettled at the time of the search. The court had this to say
about the teaching function after Leon:

This court could have simply affirmed the trial court on the good
faith issue without first discussing the underlying Fourth
Amendment issue, i.e., the validity of the warrant. * * * However, a
clcse reading of Leon reveals that, while the Supreme Court intended
to vest lower courts with discretion, the preferred sequence is to
address the Fourth Amendment issues before turning to the good
fz1tk issue unless there is no danger of “freezing” Fourth Amendment
jmrrzprudence or unless the case poses “no important Fourth

4 dment questions.”

* % if we were to have avoided addressing the underlying Fourth
A .seadment question today, a magistrate could legitimately issue an
igzntical warrant tomorrow and the officers could engage in the same
con:'uzce without consequence—since there would be no adverse
rulirig to guide the magistrate or the officers, the warrant would be
issu2d and the search would once again be valid under principles of
goo faith. In effect, Fourth Amendment jurisprudence would be
frozen on this issue because of this never-ending cycle. Thus, the
policy of avoiding “freezing” Fourth Amendment jurisprudence,
discussed by the Court in Leon, compels us in this case to resolve the
constitutional issue so that magistrates and law enforcement officers
do not continue to make the same mistake indefinitely.

Once a court, such as in Dahlman, declares a particular practice
illegal—though without an attendant exclusion of evidence in that case—
an officer who thereafter engages in the conduct is acting unreasonably,
and the good faith exception will not apply. See United States v. Buck,
813 F.2d 588 (2d Cir.1987), where the court held that a warrant with a
catch-all clause was insufficiently particular, but nonetheless applied the
good faith exception because “what the officers failed to do was to
anticipate our holding today that the particularity clause of the Fourth
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Amendment prohibits the use of a catch-all description in a search
warrant, unaccompanied by any list of particular items or any other
limiting language.” However, the court stated in a footnote that “with
respect to searches conducted hereafter, police officers may no longer
invoke the reasonable-reliance exception to the exclusionary rule when
they attempt to introduce as evidence the fruits of searches undertaken
on the basis of warrants containing only a catch-all description of the
property to be seized.” And the court was true to its word. In United
States v. George, 975 F.2d 72 (2d Cir.1992), the court invalidated a
warrant similar to that in Buck, and refused to apply the good faith
exception “in light of the settled nature of the law.”

2. The Good Faith Exception and Warrantless Searches

The Court in Leon applied the good faith exception because an officer
reasonably relied on the magistrate’s decision. The Court reasoned that
the magistrate, rather than the officer, made the error, and that
magistrates cannot be deterred by the exclusionary rule. An imgu. rant
question is whether this reasoning can be applied to excuse illegai %Hut
“good faith,” objectively reasonable—but illegal—searches withsi:i a

warrant.
Reasonable Reliance on Legislative Acts: Illinois v. Kru!l!

In Illinois v. Krull, 480 U.S. 340 (1987), Illinois had enacted a s utute
authorizing warrantless searches by state officials to inspect the rec~ds
of dealers in motor vehicles, automobile parts, or automobile scray wizial.
Officers searched Krull’s premises without a warrant, under the authority
of the statute. The statute was found unconstitutional after the search.
The government argued that while the search was illegal, the error was
that of the legislature, not the officer, and so exclusion was unwarranted.

Justice Blackmun’s majority opinion reasoned that, as in Leon, the
presence of an intermediary upon whom the officer could reasonably rely
meant that the officer could not be deterred by the exclusionary rule.
Justice Blackmun recognized that the legislature made a mistake by
passing an unconstitutional statute, but reasoned that the legislature
could not be deterred from passing unconstitutional laws by application of
the exclusionary rule. According to the Court, legislators enact statutes
for “broad programmatic purposes, not for the purpose of procuring
evidence in particular criminal investigations.”

The Krull Court decided, as in Leon, that a good faith claim must
have an objective basis, so that “[a] statute cannot support objectively
reasonable reliance if, in passing the statute, the legislature wholly
abandoned its responsibility to enact constitutional laws,” and “a law
enforcement officer [cannot] be said to have acted in good-faith reliance
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upon a statute if its provisions are such that a reasonable officer should
have known that the statute was unconstitutional.” But neither of these
exceptions were applicable to the facts of the case.

Justice O’Connor, joined by Justices Brennan, Marshall and Stevens,
dissented. She distinguished legislators from magistrates, finding that
“[t]he judicial role is particularized, fact-specific and nonpolitical,” and
argued that “[p]roviding legislatures a grace period during which the
police may freely perform unreasonable searches in order to convict those
who might have otherwise escaped creates a positive incentive to
promulgate unconstitutional laws.” See also United States v. Duka, 671
F.3d 329 (3rd Cir. 2011) (finding that FISA amendment allowing domestic
wiretapping was reasonable and even if it were not, officer’s reliance on it
was objectively reasonable and so exclusion was unwarranted).

Clerical Errors and Reliance on Court Clerical Personnel:
Arizona v. Evans

The Court continued to adhere to the Leon framework in Arizona v.
Evans, 514 1J.S. 1 (1995), a case that arose from a clerical error attributed
to the juclicial branch. Evans was stopped for a traffic violation. The
officer c¢r:n2d Evans’s name in a computer data terminal, and the
computer . ~cuiry indicated that there was an outstanding misdemeanor
warrant { “vans’ arrest. On the basis of that information, the office
arresteit .-~ .rs, and in a search incident to the arrest, the officer fount
marijuan.i. - ubsequently, it was discovered that the arrest warrant haa
been quas: .2 well before Evans had been stopped by the officer, but that
an entry - ithat effect had never been made in the computer records of
outstandins warrants. The Supreme Court assumed that the error was
caused by r~curt clerical personnel who, contrary to standard procedure,

never called the Sheriff's office with notification that Evans’ arrest
warrant had been quashed.

Chief Justice Rehnquist, writing for a seven-person majority, held
that the critical analysis under “the Leon framework” was whether the
government official who makes a mistake that leads to an illegal search
or seizure can be deterred by operation of the exclusionary rule. Applying

this reasoning to errors of court clerical personnel, the Chief Justice
stated as follows:

[Tlhere is no basis for believing that application of the
exclusionary rule in these circumstances will have a significant effect
on court employees responsible for informing the police that a
warrant has been quashed. Because court clerks are not adjuncts to
the law enforcement team engaged in the often competitive
enterprise of ferreting out crime, they have no stake in the outcome
of particular criminal prosecutions. The threat of exclusion of
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evidence could not be expected to deter such individuals from failing
to inform police officials that a warrant had been quashed.

The next question under the Leon framework is whether application
of the exclusionary rule would deter misconduct of police officers where
the initial mistake was made by a different government official. The Chief
Justice concluded that officers could not be deterred when they
reasonably rely on erroneous computer records prepared and maintained
by court clerical personnel.

Justice O'Connor, joined by Justices Souter and Breyer, wrote a
concurring opinion emphasizing that the Court had not decided whether
the good faith exception should apply if the computer error was caused by
police personnel rather than court personnel. She also stated that the
exclusionary rule should be applicable if police officers rely on a court
recordkeeping system that is known to be rife with error. She elaborated
as follows:

Surely it would not be reasonable for the police to rely, say, nn a
recordkeeping system, their own or some other agency’s, that b= no
mechanism to ensure its accuracy over time and that routinelv i<::ls
to false arrests, even years after the probable cause for any -ich

arrest has ceased to exist (if it ever existed).

In recent years, we have witnessed the advent of pows=. !ul,
computer-based recordkeeping systems that facilitate arrests in ways
that have never before been possible. The police, of courze. ave
entitled to enjoy the substantial advantages this technology contors.
They may not, however, rely on it blindly.

Justice Souter, joined by Justice Breyer, wrote a separate, short
concurring opinion in which he left open the possibility that the
exclusionary rule might be necessary as a last resort to combat erroneous
computerized recordkeeping by non-police personnel.

Justice Stevens dissented from the Court’s opinion in Evans. He
contended that court clerical personnel often “work in the same building
with police officers and may have more regular and direct contact with
police than with judges or magistrates.” Justice Stevens found it
“outrageous” for a citizen to be “arrested, handcuffed, and searched on a
public street simply because some bureaucrat has failed to maintain an
accurate computer data base.”

Justice Ginsburg wrote a separate dissent that was joined by Justice
Stevens. She noted her concern with the risk to privacy that could result
from errors in computer entries. She explained the scope of the problem
in the following passage:

Widespread reliance on computers to store and convey
information generates, along with manifold benefits, new possibilities
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of error, due to both computer malfunctions and operator mistakes.
Most germane to this case, computerization greatly amplifies an
error’s effect, and correspondingly intensifies the need for prompt
correction; for inaccurate data can infect not only one agency, but the
many agencies that share access to the database. * * *

Evans’ case is not idiosyncratic. Rogan v. Los Angeles, 668
F.Supp. 1384 (C.D.Cal.1987), similarly indicates the problem. There,
the Los Angeles Police Department, in 1982, had entered into the
NCIC computer an arrest warrant for a man suspected of robbery
and murder. Because the suspect had been impersonating Terry
Dean Rogan, the arrest warrant erroneously named Rogan.
Compounding the error, the Los Angeles Police Department had
failed to 1include a description of the suspect’s physical
characteristics. During the next two years, this incorrect and
incomplete information caused Rogan to be arrested four times, three

times at gunpoint, after stops for minor traffic infractions in
Michigan and Oklahoma.

Justice Ginsburg concluded that, in light of the enormity and relative
recency of the problem arising from illegal searches based on computer
error, the Court should have dismissed the grant of certiorari and allowed
the issue t« 2e developed and argued throughout the lower courts.

Good-i+itith Exception Applied Where Error Was the Result
of Hruligence Attenuated from the Arrest or Search:
Herring v. United States

HERRING V. UNITED STATES

Supreme Court of the United States, 2009.
555 U.S. 135.

CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

What if an officer reasonably believes there is an outstanding arrest
warrant, but that belief turns out to be wrong because of a negligent
bookkeeping error by another police employee? The parties here agree
that the ensuing arrest is still a violation of the Fourth Amendment, but
dispute whether contraband found during a search incident to that arrest
must be excluded in a later prosecution.

Our cases establish that such suppression is not an automatic
consequence of a Fourth Amendment violation. Instead, the question
turns on the culpability of the police and the potential of exclusion to
deter wrongful police conduct. Here the error was the result of isolated
negligence attenuated from the arrest.t We hold that in these

circumstances the jury should not be barred from considering all the
evidence.
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Herring was arrested by Coffee County Officer Anderson after
Anderson sought and received information that there was an outstanding
warrant for his arrest in nearby Dale County. There had, however, been a
mistake about the warrant. It had been quashed, but the database had
not been changed to reflect that fact. Unlike in Evans, though, the clerical
error was made by a law enforcement officer. By the time Anderson found
out about the error, Herring had already been arrested, and evidence had
been found in a search incident to arrest. The court of appeals found that
the good faith exception applied and so the evidence was properly

admitted.]

In analyzing the applicability of the [exclusionary] rule, Leon
admonished that we must consider the actions of all the police officers
involved. * * * The Coffee County officers did nothing improper. Indeed,
the error was noticed so quickly because Coffee County requested a faxed
confirmation of the warrant.

* % %

¢
-

1. *** [E]xclusion has always been our last resort, not our i
impulse, and our precedents establish important principles that cons::..a
application of the exclusionary rule. * * *

2. The extent to which the exclusionary rule is justified by ' =s
deterrence principles varies with the culpability of the law enforceri:»
conduct. As we said in Leon, “an assessment of the flagrancy of the poiize
misconduct constitutes an important step in the calculus” of applyinyg j.e
exclusionary rule. * * *

Anticipating the good-faith exception to the exclusionary rule, Junge
Friendly wrote that “[t]he beneficent aim of the exclusionary rule to decter
police misconduct can be sufficiently accomplished by a practice ...
outlawing evidence obtained by flagrant or deliberate violation of rights.”
The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L.Rev. 929,
953 (1965).

Indeed, the abuses that gave rise to the exclusionary rule featured
intentional conduct that was patently unconstitutional. In Weeks, a
foundational exclusionary rule case, the officers had broken into the
defendant’s home (using a key shown to them by a neighbor), confiscated
incriminating papers, then returned again with a U.S. Marshal to
confiscate even more. Not only did they have no search warrant, which
the Court held was required, but they could not have gotten one had they
tried. * * * Equally flagrant conduct was at issue in Mapp v. Ohio, which
* * * extended the exclusionary rule to the States. Officers forced open a
door to Ms. Mapp’s house, kept her lawyer from entering, brandished
what the court concluded was a false warrant, then forced her into
handcuffs and canvassed the house for obscenity. An error that arises

@

o
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from nonrecurring and attenuated negligence is thus far removed from
the core concerns that led us to adopt the rule in the first place. And in
fact since Leon, we have never applied the rule to exclude evidence
obtained in violation of the Fourth Amendment, where the police conduct
was no more intentional or culpable than this.

3. To trigger the exclusionary rule, police conduct must be
sufficiently deliberate that exclusion can meaningfully deter it, and
sufficiently culpable that such deterrence is worth the price paid by the
justice system. As laid out in our cases, the exclusionary rule serves to
deter deliberate, reckless, or grossly negligent conduct, or in some

circumstances recurring or systemic negligence. The error in this case
does not rise to that level.a

We do not suggest that all recordkeeping errors by the police are
immune from the exclusionary rule. In this case, however, the conduct at
issue was not so objectively culpable as to require exclusion. * * * If the
police have been shown to be reckless in maintaining a warrant system,
or to have knowingly made false entries to lay the groundwork for future
false arrests, exclusion would certainly be justified under our cases
should si:ch misconduct cause a Fourth Amendment violation. We said as
much in ~zon, explaining that an officer could not “obtain a warrant or
the basis i’ a ‘bare bones’ affidavit and then rely on colleagues who ar¢
1gnorant ¢+ the circumstances under which the warrant was obtained to
conduct :.'= zearch.” Petitioner’s fears that our decision will cause police

departn:.>:i: to deliberately keep their officers ignorant, are thus
unfoundé:.

** % /5 5 case where systemic errors were demonstrated, it might be
reckless {1 «tficers to rely on an unreliable warrant system. But there is

no evidence that errors in Dale County’s system are routine or
widespread. * * *

Petitioner’s claim that police negligence automatically triggers
suppression cannot be squared with the principles underlying the
exclusionary rule, as they have been explained in our cases. In light of our
repeated holdings that the deterrent effect of suppression must be
substantial and outweigh any harm to the justice system, we conclude
that when police mistakes are the result of negligence such as that
described here, rather than systemic error or reckless disregard of
constitutional requirements, any marginal deterrence does not pay its

We do not quarrel with Justice GINSBURG's claim that “liability for negligence ...
creates an incentive to act with greater care,” and we do not suggest that the exclusion of this
evidence could have no deterrent effect. But our cases require any deterrence to be weighed

against the substantial social costs exacted by the exclusionary rule, and here exclusion is not
worth the cost.
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way. In such a case, the criminal should not “go free because the
constable has blundered.” People v. Defore, 242 N.Y. 13, 21, 150 N.E. 585,
587 (1926) (opinion of the Court by Cardozo, J.).

JUSTICE GINSBURG, with whom JUSTICE STEVENS, JUSTICE
SOUTER, and JUSTICE BREYER join, dissenting.
* % %

Electronic databases form the nervous system of contemporary
criminal justice operations. In recent years, their breadth and influence
have dramatically expanded. Police today can access databases that
include not only the updated National Crime Information Center (NCIC),
but also terrorist watchlists, the Federal Government’s employee
eligibility system, and various commercial databases. Moreover, States
are actively expanding information sharing between jurisdictions. As a
result, law enforcement has an increasing supply of information within
its easy electronic reach.

The risk of error stemming from these databases is not slim.
Herring’s amici warn that law enforcement databases are insufficientiy
monitored and often out of date. Government reports describz. icr
example, flaws in NCIC databases, terrorist watchlist databases, = .4
databases associated with the Federal Government’s employn: it
eligibility verification system.

* * * The Court assures that “exclusion would certainly be justificd ™ if

system, or to have knowingly made false entries to lay the groundwork ior
future false arrests.” This concession provides little comfort.

First, by restricting suppression to bookkeeping errors that are
deliberate or reckless, the majority leaves Herring, and others like him,
with no remedy for violations of their constitutional rights. There can be
no serious assertion that relief is available under 42 U.S.C. § 1983. The
arresting officer would be sheltered by qualified immunity, and the police
department itself is not liable for the negligent acts of its employees.
Moreover, identifying the department employee who committed the error
may be impossible.

Second, I doubt that police forces already possess sufficient
incentives to maintain up-to-date records. The Government argues that
police have no desire to send officers out on arrests unnecessarily,
because arrests consume resources and place officers in danger. The facts
of this case do not fit that description of police motivation. Here the officer
wanted to arrest Herring and consulted the Department’s records to
legitimate his predisposition.

Third, even when deliberate or reckless conduct is afoot, the Court’s
assurance will often be an empty promise: How is an impecunious
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defendant to make the required showing? If the answer is that a
defendant is entitled to discovery (and if necessary, an audit of police
databases), then the Court has imposed a considerable administrative
burden on courts and law enforcement.

JUSTICE BREYER, with whom JUSTICE SOUTER joins, dissenting.

I agree with Justice GINSBURG and join her dissent. I write
separately to note one additional supporting factor that I believe
important. In Arizona v. Evans, we held that recordkeeping errors made
by a court clerk do not trigger the exclusionary rule, so long as the police
reasonably relied upon the court clerk’s recordkeeping. The rationale for

our decision was premised on a distinction between judicial errors and
police errors * * *,

Distinguishing between police recordkeeping errors and judicial ones
not only is consistent with our precedent, but also is far easier for courts
to administer than THE CHIEF JUSTICE’s case-by-case, multifactored
inquiry into the degree of police culpability. I therefore would apply the
exclusionary rule when police personnel are responsible for a
recordkeeping error that results in a Fourth Amendment violation.

* % %

Iz Rules and Retroactivity: Davis v. United States

Justici: Alito wrote for the Court in Davis v. United States, 131 S. Ct.
2419 (207:;. as it held that the exclusionary rule did not require
suppressine cf evidence when police officers executed a search in
complian:c with binding Supreme Court authority that was later
overruled. ia Dauvis, officers stopped a car, arrested the driver for driving
under the intiuence and a passenger for giving a false name to the police,
and searched the passenger compartment of the car in reliance on New
York v. Belton, supra. They found a revolver in Davis’s jacket pocket.
Davis was prosecuted and convicted for being a felon in possession of the
firearm. While his conviction was on appeal, the Court decided Arizona v.
Gant, supra, and limited searches of automobiles following an arrest.

Justice Alito agreed that Gant applied on direct review, given the
Court’s approach to direct and collateral review spelled out in Griffith v.
Kentucky (discussed in Chapter 1). But, Justice Alito concluded that the
question was not whether Gant applied, but whether suppression was
required where “the police conduct in this case was in no way culpable.”
He reasoned that “this acknowledged absence of police culpability dooms
Davis’s claim.” In other words, Gant applied retroactively but the
question of whether evidence should be excluded had to run through the
Court’s exclusionary rule cost-benefit analysis. Justice Alito concluded
that exclusion was unwarranted because officers were reasonably
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applying the law as it existed at the time of their conduct. Thus, there
would be no deterrent effect in exclusion of evidence based on a case

decided after that conduct.

Justice Sotomayor concurred in the judgment and stated that “[i]n
my view, whether an officer’s conduct can be characterized as ‘culpable’ is
not itself dispositive,” but “an officer’s culpability is relevant because it
may inform the overarching inquiry whether exclusion would result in
appreciable deterrence.”

Justice Breyer, joined by Justice Ginsburg, dissented. He argued
that under the majority’s position, no defendant would have an incentive
to seek a change in Fourth Amendment law, because they would not get
the benefit of its application.

Davis and the Applicability of the Supreme Court’s
Jones Ruling on GPS Tracking

In United States v. Pineda-Moreno, 688 F.3d 1087 (9th Cir. 20173),
officers tracked the defendant’s movements by attaching an elect:nn;=
tracking device to the undercarriage of his car. This tracking occuri=d
before the Supreme Court’s decision in Jones v. United States, =7,
where the Court held that physically installing a tracking d¢-..:e
constituted a search. By the time of appeal to the Ninth Circuit, /. ::53
had been decided. The court concluded that while Jones was retrozc: e
and therefore the tracking was illegal, the evidence should no+ e
excluded, because at the time of the tracking, “circuit precedent held i:: it
placing an electronic tracking device on the undercarriage of a car was
neither a search nor a seizure under the Fourth Amendment.” But dida't
the Court in Jones hold that its trespass theory—upon which both Jones
and Pineda-Moreno relied—had never been rejected and had always been
applicable to protect citizens by supplementing the Katz expectation of
privacy test? And if that is so, isn’t it the case that Pineda-Morena was
not seeking to rely on a new rule of law? Also, why did Jones get the
benefit of the ruling in his case? Weren't the officers in Jones reasonably
relying on pre-Jones case law permitting public tracking of cars?

Good Faith Where the Arresting/Searching Officer Is at Fault?

The Supreme Court has not addressed the question whether the good
faith exception applies to illegal searches and seizures where the fault is
that of the searching or seizing officer, i.e., where that officer is relying
only his or her own mistaken judgment. Can the officer argue that he was
wrong in thinking that there was, e.g., voluntary consent, exigent
circumstances, etc., but reasonable minds could differ about whether he
was wrong and therefore the evidence should not be excluded?
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The rationale of Leon, Krull, and Evans does not easily extend to
“good faith” mistakes by police officers who rely on their own mistaken
judgment. In each of those cases, the Court held that mistakes of
intermediary officials (such as magistrates and legislators) cannot be
deterred by the exclusionary rule, but presumed that an officer in the
competitive enterprise of ferreting out crime can be deterred by strict
operation of the exclusionary rule. How could the Court then turn around
and say that officers cannot be deterred by the exclusionary rule when
they wrongly, but reasonably, interpret Fourth Amendment law?

That turnaround becomes a bit easier after Herring, however.
Herring is the first case in which the good faith exception was applied to
excuse an error by a police department official. (In Davis it is the court
that has made the error, which it recognizes by overruling a prior case).
The wrinkle in Herring is that the error, though by a police official, was
not by the officer who actually made the arrest and conducted the search.
As the Court put it, the error was “attenuated” from the arrest and
search. Thiere is much in Herring, however, that could lead to the
conclusion that the good faith exception is to apply to all police errors,
even those of the officer directly involved. The majority spends a good
deal of t:.&: arguing that the exclusionary rule can only deter reckless or
intention..! imisconduct. That analysis could be used by the government

argue ti"~: while the searching officer made a mistake and violated th
Fourth . =::i:dment, reasonable minds could differ about the illegality
and thev: - .= the evidence should not be excluded.

Howw . -x:tly could an officer be deterred from violating the law if

reasonahis ::inds can differ about whether it is a violation? Doesn’t the
majority :~ tlerring have it right? One possible response is that police
departmeris, with the exclusionary rule in mind, will train officers to
follow a sirict application of Fourth Amendment law, and will instruct
them not to “push the envelope” for fear that action on the frontier of
Fourth Amendment reasonableness will result in exclusion. In contrast, if
officers are entitled to good faith protection for their own mistakes, police
departments will have an incentive to conduct searches that are of

dubious legality, so long as reasonable minds can differ on whether the
search is legal.

For a post-Herring case adopting the good-faith exception for officer
error—and applying what Justice Breyer in dissent in Herring referred to
as the majority’s “case-by-case, multifactored inquiry” into the degree of
police culpability required for exclusion, see United States v. Julius, 610
F.3d 60 (2nd Cir. 2010). Julius had violated parole, and officers arrested
him in his girlfriend’s apartment where he was residing. The girlfriend
consented to entry into the apartment, and the officers found Julius on
the bed in a bedroom, with his son. Julius offered no resistance to the
arrest. After he was taken out of the room, an officer noticed that the
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mattress of the bed hung over the box spring by about a foot. The officer
lifted the mattress and found a gun. Julius was charged with felon-
firearm possession. The lower court found that the search was illegal,
because: 1) the officers had taken Julius out of the room so the search was
not within his grab area for purposes of search incident to arrest; and 2)
the officers did not have the reasonable suspicion required to support a
search of a parolee’s premises under cases like Samson v. California,
discussed earlier in this Chapter. In a decision rendered before Herring,
the lower court excluded the evidence because it was illegally obtained.
But on appeal, the Second Circuit remanded in light of the intervening
decision in Herring. The Second Circuit did not read Herring as applying
the good faith exception only when the error is attenuated from the illegal
search—if it had, there would have been no need to remand, because the
error in Julius was by the officer who did the search. The Second Circuit
held that Herring mandates “a case-by-case, multifactored inquiry into
the degree of police culpability.” It provided the following analysis of how
Herring might apply to the search that found the gun.

Unlike in Herring, in which the alleged error was attenuated
from the search, the error here was made by the searching ofiz=r.
Also unlike Herring, this case involves a warrantless search, wi, i)
entails different concerns about deterrence of police miscon’ u-.
* * * Wood, the officer who conducted the search, however, tesr..1c!!

arrestee’s reach at the time of the arrest regardless of the arres:zc's
status at the time of the search as long as it was within a reasonaie
amount of time after the arrest. The district court may consizicr
whether the other circumstances of the search support a finding tizat
the law enforcement officers had knowledge, or may properly be
charged with knowledge, that the search was unconstitutional under
the Fourth Amendment, requiring suppression [under] Herring. The
district court may consider whether any of the * * * grounds relied
upon by the government as justifying Deputy Wood’s initial search
* * * guggested the requisite level of culpability on the part of the

officers.

On the other hand, there is no question that the arrest of Julius
was justified because it is undisputed that he was in violation of the
terms of his special parole. The search itself was not prolonged;
Officer Barry testified that “less than two minutes” had elapsed
between the arrest of Julius and Deputy Wood’s announcement that
he had found a gun. Further, the court may also consider the issue of
officer safety when deciding whether the conduct of the officers was
“the result of ... systemic error or reckless disregard of
constitutional requirements.” Herring. Deputy Wood articulated a
concern for the safety of the officers and others. He explained there
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was minimal possibility that Julius could have obtained the gun
“because he was restrained,” but that there was a risk that the minor
child “could have accessed the weapon accidently” or that ([the
girlfriend] could have obtained the weapon if allowed to get clothes
for Julius. Additionally, immediately upon finding the firearm,
Deputy Wood and his colleagues: (1) ceased searching; (2) obtained
[the girlfriend’s] permission to search the entire residence,
permission that the district court found was properly obtained; and
(3) contacted New Haven police officers for assistance. We do not
conclude that any of these circumstances are necessarily dispositive.

We emphasize that Herring should not serve as an enticement
for law enforcement personnel to depart from search procedures
which comply with the Fourth Amendment. Rather, Herring requires
careful consideration by district courts of whether the goal of
deterring violations of the Fourth Amendment outweighs the costs to
truth-seeking and law enforcement objectives in each case.

But how can an exclusionary rule deter officer misconduct where it is
subject 10 a multifactor, case-by-case application that must be applied by
officers »:iore the search? Are we expecting officers, before searching, to
try to fizure out how a court will apply an indefinite case-by-case
applicaii-a to the search? Or is all this just code for telling the officer that
everythi;;- will be okay so long as the violation of the Fourth Amendment
i1s not e,ri-<zious? And if that is the message, how much deterrent effect
does the < iusionary rule have after Herring?

3. Estai. .zhing a Violation of a Personal Fourth Amendment
Right

Fourth Amendment rights are personal rights. It therefore follows
that for a defendant to be entitled to exclusion of evidence, he must
establish that his own personal rights were affected by the government's
search or scizure. This has been characterized by many courts as a
question of “standing”—though as will be seen below, the Supreme Court
has chafed at this label. The question of “standing” is determined by

whether the person seeking to suppress the evidence has had his own
Fourth Amendment rights violated.

In the 1960’s, the Court developed a generous view of a defendant’s
ability to invoke the exclusionary rule. Jones v. United States, 362 U.S.
257 (1960), held that a defendant had “automatic standing” to challenge
the legality of the search that produced the very drugs that he was
charged with possessing at the time of the search. The Court in Jones also
stated that a search could be challenged by anyone “legitimately on the
premises where a search occurs.” In the following case the Court
substantially cuts back on Jones and, more importantly, recharacterizes
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“standing” questions so that they are now resolved by substantive
standards of Fourth Amendment law.

RAKAS v. ILLINOIS

Supreme Court of the United States, 1978.
439 U.S. 128.

JUSTICE REHNQUIST delivered the opinion of the Court.

[Officers received a radio call concerning a robbery and describing the
getaway car. They stopped a vehicle which matched the description.
Petitioners and two female companions were ordered out of the car. The
officers searched the passenger compartment and found a box of rifle
shells in the glove compartment and a sawed-off rifle under the front
passenger seat. Petitioners had been passengers in the car; the owner of
the car was driving when the car was stopped. The lower court denied the
motion to suppress, reasoning that petitioners lacked standing, and the
Illinois appellate courts affirmed. The Supreme Court found that
petitioners had the burden of proof as to standing, and that they faileci o
meet their burden of showing ownership of the rifle or shells. The ¢ . :t
proceeded to consider whether standing could be established in t&
absence of ownership of the property seized].

* % %

Petitioners first urge us to relax or broaden the rule of stan:ing
enunciated in Jones v. United States, so that any criminal defenda::t at
whom a search was “directed” would have standing to contest the legaiicy
of that search and object to the admission at trial of evidence obtaine: as
a result of the search. Alternatively, petitioners argue that they have
standing to object to the search under Jones because they were
“legitimately on [the] premises” at the time of the search.

* * * Adoption of the so-called “target” theory advanced by petitioners
would in effect permit a defendant to assert that a violation of the Fourth
Amendment rights of a third party entitled him to have evidence
suppressed at his trial. If we reject petitioners’ request for a broadened
rule of standing such as this, and reaffirm the holding of Jones and other
cases that Fourth Amendment rights are personal rights that may not be
asserted vicariously, we will have occasion to re-examine the “standing”
terminology emphasized in Jones. For we are not at all sure that the
determination of a motion to suppress is materially aided by labeling the
inquiry identified in Jones as one of standing, rather than simply
recognizing it as one involving the substantive question of whether or not
the proponent of the motion to suppress has had his own Fourth
Amendment rights infringed by the search and seizure which he seeks to

challenge. * * *
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reaffirmed today is more properly subsumed under substantive Fourth
Amendment doctrine. * ** The inquiry under either approach is the
same. But we think the better analysis forthrightly focuses on the extent
of a particular defendant’s rights under the Fourth Amendment, rather
than on any theoretically separate, but invariably intertwined concept of

standing.
* % %

Analyzed in these terms, the question is whether the challenged
search and seizure violated the Fourth Amendment rights of a criminal
defendant who seeks to exclude the evidence obtained during it. That
inquiry in turn requires a determination of whether the disputed search
and seizure has infringed an interest of the defendant which the Fourth
Amendment was designed to protect. We are under no illusion that by
dispensing with the rubric of standing used in Jones we have rendered
any simpler the determination of whether the proponent of a motion to
suppress is entitled to contest the legality of a search and seizure. But -y
frankly recognizing that this aspect of the analysis belongs more properly
under the heading of substantive Fourth Amendment doctrine than unc r
the heading of standing, we think the decision of this issue will ras=i: =n
sounder logical footing.

* % %

Here petitioners, who were passengers occupying a car which tt.ay
neither owned nor leased, seek to analogize their position to that «i tnhe
defendant in Jones v. United States. In Jones, petitioner was prese::* =t
the time of the search of an apartment which was owned by a friend. ':ie
friend had given Jones permission to use the apartment and a key i¢ it,
with which Jones had admitted himself on the day of the search. He had a
suit and shirt at the apartment and had slept there “maybe a night,” but
his home was elsewhere. At the time of the search, Jones was the only
occupant of the apartment because the lessee was away for a period of
several days. Under these circumstances, this Court stated that while one
wrongfully on the premises could not move to suppress evidence obtained
as a result of searching them, “anyone legitimately on premises where a
search occurs may challenge its legality.” Petitioners argue that their
occupancy of the automobile in question was comparable to that of Jones
in the apartment and that they therefore have standing to contest the
legality of the search—or as we have rephrased the inquiry, that they,
like Jones, had their Fourth Amendment rights violated by the search.

We do not question the conclusion in Jones that the defendant in that
case suffered a violation of his personal Fourth Amendment rights if the
search in question was unlawful. Nonetheless, we believe that the phrase
“legitimately on premises” coined in Jones creates too broad a gauge for
measurement of Fourth Amendment rights. For example, applied
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literally, this statement would permit a casual visitor who has never
seen, or been permitted to visit, the basement of another’s house to object
to a search of the basement if the visitor happened to be in the kitchen of
the house at the time of the search. Likewise, a casual visitor who walks
into a house one minute before a search of the house commences and

leaves one minute after the search ends would be able to contest the
legality of the search. * * *

We think that Jones on its facts merely stands for the unremarkable
proposition that a person can have a legally sufficient interest in a place
other than his own home so that the Fourth Amendment protects him
from unreasonable governmental intrusion into that place. * * *

Katz v. United States, provides guidance in defining the scope of the
interest protected by the Fourth Amendment. * * * [T]he Court in Katz
held that capacity to claim the protection of the Fourth Amendment
depends not upon a property right in the invaded place but upon whether
the person who claims the protection of the Amendment has a legitimate
expectation of privacy in the invaded place. Viewed in this manner, the
holding r <Jones can best be explained by the fact that Jones had a
legitimsate expectation of privacy in the premises he was using and
therefore <ould claim the protection of the Fourth Amendment with
respect ‘= a governmental invasion of those premises, even though his

“intere:.” 1. those premises might not have been a recognized property
interes® : zommon law.
* kL

-+ abandoning “legitimately on premises” for the doctrine that
we anncts. 2 today, we are not forsaking a time-tested and workable rule,
which heas produced consistent results when applied, solely for the sake of
fidelity tc rc.e values underlying the Fourth Amendment. Rather, we are
rejecting blind adherence to a phrase which at most has superficial clarity
and which conceals underneath that thin veneer all of the problems of
line drawing which must be faced in any conscientious effort to apply the
Fourth Amendment. * * * We would not wish to be understood as saying
that legitimate presence on the premises is irrelevant to one'’s expectation
of privacy, but it cannot be deemed controlling.

* % %

Judged by the foregoing analysis, petitioners’ claims must fail. They
asserted neither a property nor a possessory interest in the automobile,
nor an interest in the property seized. And as we have previously
indicated, the fact that they were “legitimately on [the] premises” in the
sense that they were in the car with the permission of its owner is not

determinative of whether they had a legitimate expectation of privacy in
the particular areas of the automobile searched. * * *
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JUSTICE POWELL, with whom CHIEF JUSTICE BURGER joins,

concurring.
* % %k

This is not an area of the law in which any “bright line” rule would
safeguard both Fourth Amendment rights and the public interest in a fair
and effective criminal justice system. The range of variables in the fact
situations of search and seizure is almost infinite. Rather than seek facile
solutions, it is best to apply principles broadly faithful to Fourth
Amendment purposes.

JUSTICE WHITE, with whom JUSTICE BRENNAN, JUSTICE
MARSHALL, and JUSTICE STEVENS join, dissenting.

* * * Insofar as passengers are concerned, the Court’s opinion today
declares an “open season” on automobiles. However unlawful stopping
and searching a car may be, absent a possessory or ownership interest, no

“mere” passenger may object, regardless of his relationship to the own.:y.
* % %

More importantly, the ruling today undercuts the force of il
exclusionary rule in the one area in which its use is most certai:iiy
justified—the deterrence of bad-faith violations of the Fcu—in
Amendment. This decision invites police to engage in paig..lv
unreasonable searches every time an automobile contains more thar 72
occupant. Should something be found, only the owner of the vehicle, or of
the item, will have standing to seek suppression, and the evidence i1
presumably be usable against the other occupants. The danger of su:h
bad faith is especially high in cases such as this one where the officers are
only after the passengers and can usually infer accurately that the driver

is the owner. * * *

NOTE ON RAKAS

The Rakas Court ties standing to the Katz reasonable expectation of
privacy test. But after Jones v. United States—the landmark case on
electronic tracking discussed earlier in this Chapter—the reasonable
expectation of privacy test is not the only test for determining whether the
Fourth Amendment applies. The Court in Jones held that a trespass for
investigatory purposes constituted a search even if the investigation does not
intrude on a reasonable expectation of privacy. Because Rakas evaluates
standing by whether a person has a Fourth Amendment right at all, it follows
that if a person’s Fourth Amendment right is triggered under either Katz or
Jones, then that person will have standing to raise the Fourth Amendment
claim. This is why Jones himself was allowed to raise the argument that his
Fourth Amendment rights were violated even if he had no expectation of

privacy in his public movements.
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Abolition of Automatic Standing: United States v. Salvucci

Rakas was relied upon by the Supreme Court in United States v.
Salvucci, 448 U.S. 83 (1980) (stolen checks found in apartment of one
defendant’s mother; only defendants whose Fourth Amendment rights
were violated can challenge warrant), which finally overruled Jones and
abolished the automatic standing doctrine. The notion of automatic
standing was that possession of property gave a person an automatic
right to complain about the search or seizure of that property. Justice
Rehnquist’s majority opinion concluded that possession of a seized good
should not be used as a substitute for a factual finding that the owner of
the good had a legitimate expectation of privacy in the area searched. The
automatic standing rule had been based on fairness concerns—that it
would be unfair for the government to argue at the suppression hearing
that the defendant did not possess the property sought to be suppressed,
and then to turn around and argue at trial that the defendant did possess
the same property. According to the Salvuceci majority, however, Rakas
and other cases “clearly establish that a prosecutor may simultaneously
maintain that a defendant criminally possessed the seized good, but was
not subjict to a Fourth Amendment deprivation, without leg:
contradiz.c:on.” This was because, after Rakas, a “person in leg:
possessior of a good seized during an illegal search has not necessaril,
been suiii': s to a Fourth Amendment deprivation.” Thus, there was no
unfairres: ) inconsistency in arguing, for example, that the defendant
construzi: 'y possessed a gun, but had no Fourth Amendment protection
in the ar+ : that was searched to find the gun.

Owne-</iip of Seized Property Does Not Necessarily Confer
Standing: Rawlings v. Kentucky

Rawlings v. Kentucky, 448 U.S. 98 (1980), demonstrated the
significance of Salvucci. Rawlings was convicted of trafficking in and
possession of various controlled substances. These substances were seized
from the purse of a woman who, along with Rawlings, was visiting the
premises when police arrived. The Supreme Court found that Rawlings
had no right to object to the search of the purse because he had no
legitimate expectation of privacy in the purse. The Court added that even
assuming that the woman consented to have the drugs stored in the
purse, “the precipitous nature of the transaction hardly supports a
reasonable inference that petitioner took normal precautions to maintain
his privacy.” Ownership of the drugs was not enough to confer a right to
object to the search, because the question was whether Rawlings had a
legitimate expectation of privacy in the area that was searched, i.e., the
purse. Justice Marshall, joined by Justice Brennan, dissented.
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While ownership of the property seized does not necessarily provide
the right to object to a search, it does provides right to object to a seizure
of that property—because a seizure is by definition an intrusion on an
ownership interest. Of course, this did not help Rawlings, because the
seizure of his property was completely reasonable—the officers searched
the purse and found contraband. Rawlings did not have a legitimate
possessory interest in contraband.

Targets Without Standing: United States v. Payner

United States v. Payner, 447 U.S. 727 (1980), shows the
consequences of the Court’s rejection of the “target” theory of standing in
Rakas. An IRS investigation of American citizens doing business in the
Bahamas focused on a certain Bahamian bank. When an official of that
bank visited the United States, IRS agents stole his briefcase and
removed and photographed hundreds of documents. They did this to
obtain evidence against Payner. Under Rakas, Payner had no right to
object to the search of the briefcase, even though he was the target o the
illegal search. Payner argued that the federal district court <hcuid
exercise its supervisory power to exclude the evidence and thus to ciet«r

such purposefully illegal tactics. The district court agreed with F::.«r
and excluded the evidence given the officers’ bad intent, but the Sur..« ne
Court held “that the supervisory power does not authorize a federai i: ;2 't

to suppress otherwise admissible evidence on the ground that it us
seized unlawfully from a third party not before the court.” Juz.ice
Marshall, joined by Justices Brennan and Blackmun, dissented :d
argued that the government agents acted in bad faith by manipuiating
the standing rules in order to conduct an unconstitutional search;
therefore, suppression of the illegally seized evidence was essential to
protect the integrity of the judiciary whose rules were being manipulated.

Presence in the Home of Another: Minnesota v. Carter

Assume that you are at a party and police officers enter and conduct
a thorough search of the premises, and they find evidence that is being
used against you in a criminal trial. If the search of the premises is
illegal, do you, as a partygoer, have the right to complain that the search
was a violation of your Fourth Amendment rights? In Minnesota v.
Carter, 525 U.S. 83 (1998), the defendants complained about a search of a
premises in which they were visitors—bagging cocaine with the owner.
Chief Justice Rehnquist, writing for the Court, held that persons who are
temporarily on the premises for a commercial transaction have no Fourth
Amendment rights at stake in a search of the premises. He accepted the
fact that a person might have a reasonable expectation of privacy in the
home of another as did the overnight guest in Minnesota v. Olson,
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discussed earlier in this Chapter, but he concluded that “the purely
commercial nature of the transaction engaged in here, the relatively short
period of time on the premises, and the lack of any previous connection
between respondents and the householder, all lead us to conclude that

respondents’ situation is closer to that of one simply permitted on the
premises.”

Justice Scalia, joined by Justice Thomas, wrote a concurring opinion.
Justice Kennedy wrote a concurring opinion emphasizing that social
guests might have expectations that business visitors do not. dJustice

Breyer wrote an opinion concurring in the judgment. Justice Ginsburg,
joined by Justices Stevens and Souter, dissented.

Cars, Drivers, Passengers

Standing questions arise quite frequently when vehicles are stopped
and searched. It is clear that the owner of a car has standing to object to a
search. But there are several problematic questions, such as: 1. What if
the owner is not present? 2. What if the owner is in the car but somebody
else is driving? 3. Can a passenger ever have a protectible Fourth
Amendr:&:t interest in the car? and 4. Who can object to the seizure of
the car. s .stinct from the search?

Sor: - =i these questions are discussed in United States v. Carter, 14
F.3d 1152 :“th Cir.1994). Carter was a passenger in a van owned and
operate«: », wocklear. The police stopped the car for a traffic violation,
then ille;:='!~ searched suitcases in the back of the van and found drugs.
Locklear v-2: able to suppress the evidence and was never tried. Carter
sought in &turn to suppress the evidence. Carter argued that he had
standing »r had agreed to accompany Locklear on a lengthy trip; that he
had taken toilet articles and a change of clothing with him in the van;
that he had entertained an expectation of privacy in the vehicle
throughout the duration of the trip; and that he had been detained in
violation of his Fourth Amendment rights during the time the vehicle was
illegally searched. Carter had no ownership interest in the van and no
control over it; he had no possessions in the van other than a change of
clothes (a pair of jeans and a shirt) and a shaving kit found in the front of

the vehicle; and he claimed no possessory or other interest in the
suitcases filled with marijuana.

The court held that Carter had the right to challenge the seizure of
his person that occurred when the van was searched, but the evidence
could not be excluded as the fruit of Carter’s seizure. It was the search of
the car that uncovered the evidence, and that search was not connected to
Carter’s seizure. The court explained with a hypothetical:

Suppose that at the time of the driver’s arrest the police had
summoned a taxi cab for Mr. Carter and told him he was free to



604 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

leave. The marijuana would still have been discovered, because it
was located in a van owned and controlled by Mr. Locklear (who was
not going anywhere until his vehicle had been searched) and not in a

vehicle controlled by Mr. Carter.

As to the search of the back of the van, the court held that the
presence of the shaving kit and change of clothing in the front of the van
did not give Carter a legitimate expectation that the police would not
open the van’s back door. Thus, Carter did not meet his burden of
showing that his expectation of privacy was violated by the search. [Nor
would he have been any more successful under the trespassory
investigation theory of Jones, because he had no ownership or control of

the van.]

Would the result in Carter have been different if his shaving kit and
change of clothing had been in the back of the van? What if he could show
that he had been traveling in the van across country for a week before it

was stopped by the police?

United States v. Lopez, 474 F.Supp. 943 (C.D.Cal.1979), holds :hat
defendants who had been given keys to a truck, who had permissir:: ‘o
use it and who did use it, had the right to challenge a search of the :....-:s.
Compare United States v. Tropiano, 50 F.3d 157 (2d Cir.199:1: {“a
defendant who knowingly possesses a stolen car has no legiiii:iste
expectation of privacy in the car”). In United States v. Powell, 925 i.=d
1190 (7th Cir.1991), the court held that where the owner of a car was
absent at the time the car was stopped and searched, he had the i1¢!'t to

object to the search but not to the stop. Does this make sense?

Disassociation from Property

If a person disassociates himself from certain property, then he loses
standing to object to a search of that property, at least under the
resonable expectation of privacy theory of Rakas. United States v. Boruff,
909 F.2d 111 (5th Cir.1990), provides an example. A pick-up truck driven
by Taylor and a rented car driven by Boruff were involved in a drug-
smuggling scheme. The truck had been purchased by Boruff, but title,
registration and insurance were put in Taylor’s name. Boruff added
improvements to the truck, and it was understood that if the truck were
sold, the money would go to Boruff. The car was rented by Boruff's
girlfriend in her own name. The standard rental agreement signed by the
girlfriend stated that only she could drive the car and that the car would
not be used for any illegal purpose. Boruff and Taylor drove to Mexico,
loaded marijuana into the pick-up truck, and started back. They travelled
100 yards apart on the highway. When a suspicious Border Patrol agent
began to pursue the pick-up truck, Boruff did two u-turns in an effort to
divert the agent’s attention. A second agent pursued Boruff, while the
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first agent stopped the truck, searched it, found drugs, and placed Taylor
under arrest. The second agent stopped Boruff, searched the rented car
and found incriminating evidence. Boruff argued that both searches were
illegal and moved to suppress all the evidence. As to the truck, the court

held that Boruff had failed to establish an expectation of privacy, even
though he paid for it.

Despite his asserted ownership interest, Boruff did everything he
could to disassociate himself from the truck in the event it was
stopped by law enforcement officials. [Besides placing all
documentation in Taylor’s name], during the smuggling operation,
Taylor, not Boruff, drove the truck. Boruff travelled in a separate
vehicle, * * * and left his position in front of the truck after spotting
the Border Patrol vehicle. * * * In addition, Boruff was not present
when the truck was stopped or searched. See Rakas v. Illinois
(legitimate presence at time of search an important factor). * * *

Boruff also disavowed any knowledge of the truck and its contents
after his own vehicle was stopped.

As to thr. rental car, the court found that Boruff had no standing to
contest ! zearch because his girlfriend was the only legal operator of the
vehicle it er the terms of the agreement and thus “had no authority to
give cont:ai of the car to Boruff. The rental agreement also express]
forbade u:.> .se of the vehicle for illegal purposes.” Do you agree with tt
court? S!-u.:ldn’t Boruff have had some expectation of privacy somewhere

For = . ner case in which disavowal of ownership resulted in a loss
of “standiin’, see United States v. Mangum, 100 F.3d 164 (D.C.Cir.1996).
Mangum ‘#~1x a passenger in a car that was stopped by police. Mangum
conceded ihat there was reasonable suspicion for the stop. A knapsack
was removed {from the trunk and Mangum, when asked, denied that it
was his and said it belonged to the driver. The officer searched the bag
and found that it contained a loaded handgun and Mangum’s driver's
license. The court held that because Mangum denied ownership, “he
abandoned his property and waived any legitimate privacy interest in it.
Courts have long held that, when a person voluntarily denies ownership
of property in response to a police officer’s question, he forfeits any

privacy interest in the property; consequently, police may search it
without a warrant.”

Query whether these “disassociation” cases rejecting standing have
been altered by the holding in United States v. Jones that the Fourth
Amendment protects against trespassory investigation regardless of
whether a reasonable expectation of privacy has been invaded. Couldn’t
Boruff claim that the search of the truck was a trespass because, despite
his efforts to disassociate himself from the property. he was still the
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owner? Would the answer depend on the niceties of the state tort law on
trespass?

Coconspirator “Standing” Rejected: United States v. Padilla

A unanimous Supreme Court held in United States v. Padilla, 508
U.S. 77 (1993) (per curiam), that a person does not have an automatic
right to challenge a search or seizure simply because he is a member of
the conspiracy that owned the property that was searched or seized. In
Padilla, the lower court held that the defendants could contest the
legality of the stop and search of a car that was being operated by a
coconspirator, even though the defendants were not present during the
stop and did not own the car. But the Supreme Court reversed, explaining
that a “coconspirator standing” rule “squarely contradicts” Rakas, under
which each person must establish an individual expectation of privacy. or
a legitimate possessory interest, that has been affected by the search or
seizure.

The Court concluded: “Expectations of privacy and property interesis
govern the analysis of Fourth Amendment search and seizure clains,
Participants in a criminal conspiracy may have such expectatior« r
interests, but the conspiracy itself neither adds nor detracts from ¢i.. .
The Court remanded the case so that the lower court could cor.c”
“whether each respondent had either a property interest protected by i::2
Fourth Amendment that was interfered with by the stop of :ue
automobile” or “a reasonable expectation of privacy that was invaded by
the search thereof” On remand, the court of appeals held thzs: the
conspirators had no right to object to the seizure of the car: they did rot
own the car, and they were not driving it. United States v. Padilla, 111
F.3d 685 (9th Cir.1997).

4. The Requirement of Causation and the Exception for
Attenuation

The exclusionary rule does not apply unless there is a substantial
causal connection between the illegal activity and the evidence offered at
trial. Deterrence is unjustified in the absence of that causal link.
Determining whether a causal link exists is often a difficult inquiry.

Searches and Seizures That Produce No Evidence:
The Ker-Frisbie Doctrine

The exclusionary rule cannot apply unless evidence is seized as a
result of a search or arrest. See United States v. Occhipinti, 998 F.2d 791
(10th Cir. 1993) (legality of protective sweep need not be decided because
no evidence was obtained, so there was nothing to exclude). In Ker v.
Illinois, 119 U.S. 436 (1886), and Frisbie v. Collins, 342 U.S. 519 (1952),
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the Supreme Court held that an illegal arrest of a person did not deprive
the court of jurisdiction to try that person. That is, the body of the person,
as distinct from evidence, was not subject to exclusion. The Ker-Frisbie
doctrine has been used to uphold the abduction of suspects from foreign
countries in order for them to be tried in the United States. See United
States v. Alvarez-Machain, 504 U.S. 655 (1992) (holding that because the
U.S.-Mexican Extradition Treaty did not explicitly prohibit abduction,

“the rule in Ker applies, and the court need not inquire as to how
respondent came before it.”).

Causal Connection: Evidence Found After a
Fourth Amendment Violation

Wong Sun v. United States, 371 U.S. 471 (1963) and the following
case, Brown v. Illinois, are the Court’s leading cases on whether there is a
sufficient causal connection between proffered evidence and an illegal
search or seizure to justify exclusion. In these cases, the defendant
asserts that there is a direct link between the illegality and the proffered
evidenc::. The government, while admitting at least for argument’s sake
that thes«: was an illegal search or seizure, nonetheless contends that the
relation=ii:; between the illegality and the proffered evidence is too
attenu::: -« o justify exclusion. Wong Sun is discussed in detail in Brown.

BROWN V. ILLINOIS

Supreme Court of the United States, 1975.
422 U.S. 590.

M. -i:3:5TICE BLACKMUN delivered the opinion of the Court.

* % %

As petitioner Richard Brown was climbing the last of the stairs
leading to the rear entrance of his Chicago apartment in the early
evening of May 13, 1968, he happened to glance at the window near the
door. He saw, pointed at him through the window, a revolver held by a
stranger who was inside the apartment. The man said: “Don’t move, you
are under arrest.” Another man, also with a gun, came up behind Brown
and repeated the statement that he was under arrest. It was about 7:45
p.m. The two men turned out to be Detectives William Nolan and William
Lenz of the Chicago police force. * ** As both officers held him at
gunpoint, the three entered the apartment. Brown was ordered to stand
against the wall and was searched. No weapon was found. * * * Detective
Lenz informed him that he was under arrest for the murder of Roger
Corpus, handcuffed him, and escorted him to the squad car.

The two detectives took petitioner to the Maxwell Street police
station. [While at the station, Brown was twice given Miranda warnings
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and twice confessed. The first confession occurred 90 minutes after the
arrest, the second occurred seven hours after the arrest. Brown moved to
suppress the confessions as having been caused by an arrest without
probable cause. The trial court denied the motion, and Brown was
convicted. The Illinois Supreme Court found that Brown had been
arrested without probable cause, but nonetheless held that the motion to
suppress was properly denied because the confessions were too
attenuated from the illegal arrest to justify exclusion].

* * * The [Illinois] court appears to have held that the Miranda
warnings in and of themselves broke the causal chain so that any
subsequent statement, even one induced by the continuing effects of
unconstitutional custody, was admissible so long as, in the traditional
sense, it was voluntary and not coerced in violation of the Fifth and

Fourteenth Amendments.
* % %

In Wong Sun, the Court pronounced the principles to be apjplied
where the issue is whether statements and other evidence obtainud f:er
an illegal arrest or search should be excluded. In that case, federal =zaits
elicited an oral statement from defendant Toy after forcing entry at < . m.
into his laundry, at the back of which he had his living quarts:=. :ne
agents had followed Toy down the hall to the bedroom and thez. .:.ad
placed him under arrest. The Court of Appeals found that there w. - 0
probable cause for the arrest. This Court concluded that that find:«:« ~as
“amply justified by the facts clearly shown on this record.” :uy’s
statement, which bore upon his participation in the sale of narcot:.:, led
the agents to question another person, Johnny Yee, who sctuslly
possessed narcotics. Yee stated that heroin had been brought to him
earlier by Toy and another Chinese known to him only as “Sea Dog.”
Under questioning, Toy said that “Sea Dog” was Wong Sun. Toy led
agents to a multifamily dwelling where, he said, Wong Sun lived. Gaining
admittance to the building through a bell and buzzer, the agents climbed
the stairs and entered the apartment. One went into the back room and
brought Wong Sun out in handcuffs. After arraignment, Wong Sun was
released on his own recognizance. Several days later, he returned
voluntarily to give an unsigned confession.

This Court ruled that Toy’s declarations and the contraband taken
from Yee were the fruits of the agents’ illegal action and should not have
been admitted as evidence against Toy. It held that the statement did not
result from “an intervening independent act of a free will,” and that it
was not “sufficiently an act of free will to purge the primary taint of the
unlawful invasion.” With respect to Wong Sun’s confession, however, the
Court held that in the light of his lawful arraignment and release on his
own recognizance, and of his return voluntarily several days later to




REMEDIES FOR FOURTH
SEc. VII AMENDMENT VIOLATIONS 609

make the statement, the connection between his unlawful arrest and the

statement “had become so attenuated as to dissipate the taint.” The Court

said:
“We need not hold that all evidence is ‘fruit of the poisonous tree’
simply because it would not have come to light but for the illegal
actions of the police. Rather, the more apt question in such a case is
whether, granting establishment of the primary illegality, the
evidence to which instant objection is made has been come at by
exploitation of that illegality or instead by means sufficiently
distinguishable to be purged of the primary taint.”

* % %

The Illinois courts refrained from resolving the question, as apt here
as it was in Wong Sun, whether Brown’s statements were obtained by
exploitation of the illegality of his arrest. They assumed that the Miranda
warnings, by themselves, assured that the statements (verbal acts, as
contrasted with physical evidence) were of sufficient free will as to purge
the primary taint of the unlawful arrest. Wong Sun, of course, preceded
Mirand:

* Kk %

* % ¥ 1. gvder for the causal chain, between the illegal arrest and the
statemer:t: made subsequent thereto, to be broken, Wong Sun requires
not mev~iy inhat the statement meet the Fifth Amendment standard of

volunta-+¢<s hut that it be “sufficiently an act of free will to purge the
primar}' Ll ok x

If Mirenda warnings, by themselves, were held to attenuate the taint
of an urconscitutional arrest, regardless of how wanton and purposeful
the Fourth Amendment violation, the effect of the exclusionary rule
would be substantially diluted. * ** Any incentive to avoid Fourth
Amendment violations would be eviscerated by making the warnings, in
effect, a “cure-all,” and the constitutional guarantee against unlawful
searches and seizures could be said to be reduced to “a form of words.”

* * %

While we therefore reject the per se rule which the Illinois courts
appear to have accepted, we also decline to adopt any alternative per se or
“but for” rule. * * * The question whether a confession is the product of a
free will under Wong Sun must be answered on the facts of each case. No
single fact is dispositive. * * * The Miranda warnings are an important
factor, to be sure, in determining whether the confession is obtained by
exploitation of an illegal arrest. But they are not the only factor to be
considered. The temporal proximity of the arrest and the confession, the
presence of intervening circumstances, and, particularly, the purpose and
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flagrancy of the official misconduct are all relevant. * * * And the burden
of showing admissibility rests, of course, on the prosecution.

*** We conclude that the State failed to sustain the burden of
showing that the evidence in question was admissible under Wong Sun.

Brown’s first statement was separated from his illegal arrest by less
than two hours, and there was no intervening event of significance
whatsoever. In its essentials, his situation is remarkably like that of
James Wah Toy in Wong Sun.2 We could hold Brown’s first statement
admissible only if we overrule Wong Sun. We decline to do so. And the
second statement was clearly the result and the fruit of the first.

The illegality here, moreover, had a quality of purposefulness. The
impropriety of the arrest was obvious; awareness of that fact was
virtually conceded by the two detectives when they repeatedly
acknowledged, in their testimony, that the purpose of their action was
“for investigation” or for “questioning.” The arrest, both in design and in
execution, was investigatory. The detectives embarked upon this
expedition for evidence in the hope that something might turn uo. The
-nanner in which Brown’s arrest was effected gives the appearar.e of
| 1wving been calculated to cause surprise, fright, and confusion.

* % %

[The concurring opinion of JUSTICE WHITE is omitted.]

MR. JUSTICE POWELL, with whom MR. JUSTICE REEY..3T
joins, concurring in part.

I join the Court insofar as it holds that the per se rule adopted 1.:" the
Illinois Supreme Court for determining the admissibility of petitioi.er’s
two statements inadequately accommodates the diverse interests
underlying the Fourth Amendment exclusionary rule. I would, however,
remand the case for reconsideration under the general standards
articulated in the Court’s opinion and elaborated herein.

* % %

* * * If an illegal arrest merely provides the occasion of initial contact
between the police and the accused, and because of time or other
intervening factors the accused’s eventual statement is the product of his
own reflection and free will, application of the exclusionary rule can serve
little purpose: the police normally will not make an illegal arrest in the
hope of eventually obtaining such a truly volunteered statement. * * *
Bearing these considerations in mind, and recognizing that the deterrent

8  The situation here is thus in dramatic contrast to that of Wong Sun himself. Wong Sun's
confession, which the Court held admissible, came several days after the illegality, and was
preceded by a lawful arraignment and a release from custody on his own recognizance.
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value of the Fourth Amendment exclusionary rule is limited to certain
kinds of police conduct, the following general categories can be identified.

Those most readily identifiable are on the extremes: the flagrantly
abusive violation of Fourth Amendment rights, on the one hand, and
“technical” Fourth Amendment violations, on the other. In my view, these
extremes call for significantly different judicial responses.

I would require the clearest indication of attenuation in cases in
which official conduct was flagrantly abusive of Fourth Amendment
rights. * ** In such cases the deterrent value of the exclusionary rule is
most likely to be effective * * *. I thus would require some demonstrably
effective break in the chain of events leading from the illegal arrest to the
statement, such as actual consultation with counsel or the accused’s
presentation before a magistrate for a determination of probable cause,
before the taint can be deemed removed.

At the opposite end of the spectrum lie “technical” violations of
Fourth Aimmendment rights * * *,

* * 7 iIn “technical” violation cases], with the exception of statements

given in ibe immediate circumstances of the illegal arrest * * * I would
not req "< more than proof that effective Miranda warnings were given

and thai .»e¢ ensuing statement was voluntary in the Fifth Amendment
sense. * *

Betw-.on these extremes lies a wide range of situations that defy
ready cal «7vization, and I will not attempt to embellish on the factors set
forth in ti.z {lourt’s opinion other than to emphasize that the Wong Sun
inquiry «i.vays should be conducted with the deterrent purpose of the
Fourth Amendment exclusionary rule sharply in focus. * * *

Statements Tainted by an Illegal Arrest: Dunaway v. New York,
Taylor v. Alabama, and Kaupp v. Texas

Brown is followed in Dunaway v. New York, 442 U.S. 200 (1979),
where the defendant was arrested without probable cause, taken down to
the station, and confessed after receiving Miranda warnings. The Court
found that Dunaway’s situation was “virtually a replica of the situation in
Brown.” As in Brown, the Court was concerned that officers would
“violate the Fourth Amendment with impunity, safe in the knowledge

that they could wash their hands in the procedural safeguards of the
Fifth.”

Brown and Dunaway were deemed to be dispositive in Taylor v.
Alabama, 455 U.S. 1014 (1982). Police arrested Taylor for a grocery store
robbery without probable cause, searched him, took him to the station for
questioning and gave him Miranda warnings. At the station, he was
fingerprinted, re-advised of his rights, questioned and placed in a lineup.
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Police told Taylor that his fingerprints matched those on some grocery
items that had been handled by a participant in the robbery, and after a
short visit with his girlfriend and a male companion, Taylor signed a
Miranda waiver and confessed. Although the length of time between the
illegal arrests and the confessions in Brown and Dunaway was two hours
and in this case it was six hours, the Court said that “a difference of a few
hours is not significant where, as here, petitioner was in police custody,
unrepresented by counsel, and he was questioned on several occasions,
fingerprinted and subjected to a line-up.” Although Taylor was given
Miranda warnings three times, the Court found that this was insufficient
to break the connection with the illegal arrest and detention. Four
dissenters agreed on the applicable law but disagreed on its application to
the facts of the case.

The Court applied Brown, Dunaway and Taylor in Kaupp v. Texas,
538 U.S. 626 (2003) (per curiam) as it held that a suspect’s confession
was, on the record before it, the fruit of an arrest without probable caiise.
Police officers suspected Kaupp, an adolescent, of involvemeni ‘n a
murder, but did not have probable cause to arrest him. The «!i:r s
entered Kaupp’s house at 3 a.m., went to his bedroom, woke hin: ..p,
slaced him in handcuffs, and took him in his underwear to a patri: :ar.
hey drove and stopped for 5 to 10 minutes at the site where the v ‘.:u’s
»dy had been found, and then went on to the sheriff's headqu:: -urs,
bhere they removed his handcuffs, gave him Miranda warnings, 2. . :1d
him that the victim’s brother had confessed to the crime and impi::ated
him as an accomplice. Kaupp then admitted to some part in the ¢-ime.
The Court analyzed the situation as follows:

Since Kaupp was arrested before he was questioned, and bhetause
the state does not even claim that the sheriff's department had
probable cause to detain him at that point, well-established
precedent requires suppression of the confession unless that
confession was an act of free will sufficient to purge the primary taint
of the unlawful invasion. Demonstrating such purgation is, of course,
a function of circumstantial evidence, with the burden of persuasion
on the state. Relevant considerations include observance of Miranda,
the temporal proximity of the arrest and the confession, the presence
of intervening circumstances, and, particularly, the purpose and
flagrancy of the official misconduct.

The record before us shows that only one of these considerations,
the giving of Miranda warnings, supports the state, and we held in
Brown that “Miranda warnings, alone and per se, cannot always ...
break, for Fourth Amendment purposes, the causal connection
between the illegality and the confession.” All other factors point the
opposite way. There is no indication from the record that any
substantial time passed between Kaupp’s removal from his home in
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handcuffs and his confession after only 10 or 15 minutes of
interrogation. In the interim, he remained in his partially clothed
state in the physical custody of a number of officers, some of whom,
at least, were conscious that they lacked probable cause to arrest. In

fact, the state has not even alleged any meaningful intervening event
between the illegal arrest and Kaupp’s confession.

Statements Not Tainted by an Illegal Arrest:
Rawlings v. Kentucky

Brown was distinguished in Rawlings v. Kentucky, 448 U.S. 98
(1980). The Court assumed that Rawlings and others were improperly
detained in a house while police went to get a search warrant, but found
that the improper detention did not require suppression of statements
made by Rawlings after evidence was discovered. Justice Rehnquist’s
majority opinion observed that Miranda warnings were given (also true
in Brown); that the 45 minute detention was in a congenial atmosphere;
that the¢ statements were apparently spontaneous reactions to the
discovery of evidence rather than the product of the illegal detention; that
the poliz¢ action did not involve flagrant misconduct; and that no

argume . was made that the statements were involuntary. Justices
White ;¢ Stewart would have remanded for consideration of the “fruit”
questio::. -iuistices Marshall and Brennan thought that the statements

“were o%viv.urly the fruit of the illegal detention.”

Warre i :iess In-Home Arrest Is Not Causally Connected to a
Subsequent Confession: New York v. Harris

Brown, Dunaway and Taylor each excluded confessions as the fruit of
an arrest miade without probable cause. In New York v. Harris, 495 U.S.
14 (1990), the defendant confessed at the station after police made a
warrantless in-home arrest, with probable cause but without a warrant—
and so the in-home arrest was in violation of Payton v. New York, supra
(holding that an arrest warrant is necessary for an in-home arrest in the
absence of exigent circumstances). The challenged confession was made at
the station an hour after the arrest. Justice White concluded for the
Court that there was no substantial causative connection between the
Payton violation and the confession, because unlike the prior cases, the
defendant was not unlawfully in custody when he made the confession.
Justice White reasoned that “the rule in Payton was designed to protect
the physical integrity of the home; it was not intended to grant criminal
suspects * * * protection for statements made outside their premises
where the police have probable cause to arrest the suspect.” Thus, a
violation of Payton constitutes an illegal search of the home, but it does
not result in an illegal arrest, so long as there is probable cause; and
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while evidence obtained in the warrantless search of the home is subject
to exclusion, there is no automatic connection between that search and a

subsequent confession outside the home.

Justice Marshall dissented in an opinion joined by Justices Brennan,
Blackmun and Stevens. Justice Marshall contended that the rule adopted
by the majority would give the police an incentive to violate Payton. He
reasoned that the officer might find it beneficial to enter the arrestee’s
home illegally in order to save time, and perhaps to rattle the suspect and
increase the likelihood of a confession. Excluding evidence found in the
house would be no deterrent, because such suppression would make the
officer no worse off than if he had waited outside to make the arrest.

In Harris the Payton violation turned up no evidence; nothing
incriminating was seen in Harris’s home. Would exclusion be required if
the officers found incriminating evidence in Harris’s house in the course
of making a warrantless arrest, and subsequently used that evidence to
obtain a stationhouse confession from Harris? In United States wv.
Beltran, 917 F.2d 641, 645 (1st Cir.1990), police arrested Beltran i: her

home without a warrant. During the arrest the police saw cocaine ir. * "iin
view. They took the defendant to the stationhouse where she .::de
ncriminating statements. The court stated that “whether or the e;-- ‘* to
/hich Harris applies may turn on questions of fact such as wh._» he
Jolice seized the items in question or what motivated Ms. L ¢ s
statements” and remanded the case to the district court for a [~ . .al

determination. Does this mean that if Beltran was rattled :..> a
confession by the fact that the police saw the cocaine—rather than i/, the
arrest—then Harris would not apply and the confession wou't be

excluded?

Insufficient Causal Connection Between a Knock-and-
Announce Violation and Evidence Found in the
Home: Hudson v. Michigan

In Hudson v. Michigan, 547 U.S. 586 (2006), Justice Scalia wrote for
the Court as it decided a wviolation of the knock-and-announce
requirement does not justify the exclusion of evidence found in the
warranted search. The Court uses an analysis like that found in Harris v.
New York, supra. But the case has broader importance as it seems to
signal that the Court is questioning whether the exclusionary rule is
necessary at all given developments since Mapp.

Police had a warrant to search Hudson’s house for drugs and
firearms. They executed the warrant and found both. The only question
before the Supreme Court was whether the fact that the officers only
waited several seconds after announcing themselves before turning the
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doorknob and entering the house required exclusion of the evidence
because the knock-and-announce rule was violated.

Justice Scalia found that exclusion was not required:

[E]xclusion may not be premised on the mere fact that a
constitutional violation was a “but-for” cause of obtaining evidence.
Our cases show that but-for causality is only a necessary, not a
sufficient, condition for suppression. In this case, of course, the
constitutional violation of an illegal manner of entry was not a but-for
cause of obtaining the evidence. Whether that preliminary misstep
had occurred or not, the police would have executed the warrant they
had obtained, and would have discovered the gun and drugs inside
the house. But even if the illegal entry here could be characterized as
a but-for cause of discovering what was inside, we have never held
that evidence is fruit of the poisonous tree simply because it would
not have come to light but for the illegal actions of the police. Rather,
but-for cause * * * can be too attenuated to justify exclusion. * * *

Attenuation can occur, of course, when the causal connection is
ren:oie. Attenuation also occurs when, even given a direct causal
conn¢:tion, the interest protected by the constitutional guarantee
thuat 2.3 been violated would not be served by suppression of the
evid--wee obtained. *** Thus, in New York v. Harris, where an
illeg =i warrantless arrest was made in Harris’ house, we held that
suprs ssing Harris’s statement taken outside the house would not

serv: tue purpose of the [Payton] rule that made Harris’ in-house
arres. t'legal, * * *

['or this reason, cases excluding the fruits of unlawful
warranrtiess searches say nothing about the appropriateness of
exclusion to vindicate the interests protected by the knock-and-
announce requirement. * * * Exclusion of the evidence obtained by a
warrantless search vindicates that entitlement. The interests
protected by the knock-and-announce requirement are quite

different—and do not include the shielding of potential evidence from
the government’s eyes.

Justice Scalia had this to say about the exclusionary rule:

Quite apart from the requirement of unattenuated causation, the
exclusionary rule has never been applied except where its deterrence
benefits outweigh its substantial social costs. The costs here are
considerable. In addition to the grave adverse consequence that
exclusion of relevant incriminating evidence always entails (viz., the
risk of releasing dangerous criminals into society), imposing that
massive remedy for a knock-and-announce violation would generate a
constant flood of alleged failures to observe the rule, and claims that
any asserted * * * justification for a no-knock entry had inadequate
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support. The cost of entering this lottery would be small, but the
jackpot enormous: suppression of all evidence, amounting in many
cases to a get-out-of-jail-free card. Courts would experience as never
before the reality that the exclusionary rule frequently requires
extensive litigation to determine whether particular evidence must
be excluded. * * *

* % %

Next to these “substantial social costs” we must consider the
deterrence benefits, existence of which is a necessary condition for
exclusion. * * * To begin with, the value of deterrence depends upon
the strength of the incentive to commit the forbidden act. Viewed
from this perspective, deterrence of knock-and-announce violations is
not worth a lot. Violation of the warrant requirement sometimes
produces incriminating evidence that could not otherwise be
obtained. But ignoring knock-and-announce can realistically be
expected to achieve absolutely nothing except the preventinii of
destruction of evidence and the avoidance of life-threaturing
resistance by occupants of the premises—dangers which, if tiiie is
even “reasonable suspicion” of their existence, suspend the :: k-

and-announce requirement anyway. Massive deterrence is ruu:ily
required.

It seems to us not even true, as Hudson contends, that +:: . mt
suppression there will be no deterrence of knock-and-anri:-: :ce

violations at all. Of course even if this assertion were accuiz.", it
would not necessarily justify suppression. Assuming (as the assertion
must) that civil suit is not an effective deterrent, one can ihink of
many forms of police misconduct that are similarly “undeterred.”
When, for example, a confessed suspect in the killing of a police
officer, arrested (along with incriminating evidence) in a lawful
warranted search, is subjected to physical abuse at the station house,
would it seriously be suggested that the evidence must be excluded,
since that is the only “effective deterrent”? And what, other than civil
suit, is the “effective deterrent” of police violation of an already-
confessed suspect’s Sixth Amendment rights by denying him prompt
access to counsel? Many would regard these violated rights as more
significant than the right not to be intruded upon in one’s
nightclothes—and yet nothing but “ineffective” civil suit is available
as a deterrent. And the police incentive for those violations is
arguably greater than the incentive for disregarding the knock-and-

announce rule.
* % %

In sum, the social costs of applying the exclusionary rule to
knock-and-announce violations are considerable; the incentive to



REMEDIES FOR FOURTH
SEC. VII AMENDMENT VIOLATIONS 617

such violations is minimal to begin with, and the extant deterrences
against them are substantial—incomparably greater than the factors
deterring warrantless entries when Mepp was decided. Resort to the
massive remedy of suppressing evidence of guilt is unjustified.

Justice Kennedy concurred in part and in the judgment and wrote as
follows:

Today’s decision does not address any demonstrated pattern of
knock-and-announce violations. If a widespread pattern of violations
were shown, and particularly if those violations were committed
against persons who lacked the means or voice to mount an effective
protest, there would be reason for grave concern. Even then,
however, the Court would have to acknowledge that extending the
remedy of exclusion to all the evidence seized following a knock-and-
announce violation would mean revising the requirement of
causation that limits our discretion in applying the exclusionary rule.
That type of extension also would have significant practical
implications, adding to the list of issues requiring resolution at the

criminal trial questions such as whether police officers entered a
hon:2 after waiting 10 seconds or 20.

Justiz¢ Breyer, joined by Justices Stevens, Souter and Ginsburg,
dissented ‘:r:i wrote that “the Court destroys the strongest legal incentive
to compiy - th the Constitution’s knock-and-announce requirement”; “the
Court du::s so without significant support in precedent”; “[tJoday’s opinion
is thus d<1:1 1y troubling”; “[i]t represents a significant departure from the
Court’s 1-=:dents”; and “it weakens, perhaps destroys, much of the
practica! v i1ive of the Constitution’s knock-and-announce protection.”

Cunsent as Breaking the Chain of Causation

Police often argue that an illegal search or seizure should not result
in exclusion of evidence because the suspect voluntarily consented to the
search that ultimately uncovered that evidence. For example, assume
that the defendant is illegally pulled over while driving. After a short
period, the officer asks nicely whether the defendant would permit a
search of the trunk; the defendant is told of his right to refuse; the
defendant consents and weapons are found in the trunk. The defendant
argues that there is a direct causal link between the illegal stop and the

discovery of the evidence. The government argues that the voluntary
consent broke the chain of causation.

The question in such cases is whether the voluntary consent is
enough to break the chain of causation running from the illegal police
activity to the evidence ultimately uncovered. The answer is dependent
on the circumstances, and the analysis is no different from that employed
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in Brown to determine whether an admittedly voluntary confession
should be excluded as the fruit of an illegal arrest. As one court put it:

To determine whether the defendant’s consent was an
independent act of free will, breaking the causal chain * * * we must
consider three factors: 1) the temporal proximity of the illegal
conduct and the consent; 2) the presence of intervening
circumstances; and 3) the purpose and flagrancy of the initial
misconduct.

United States v. Hernandez, 279 F.3d 302 (5th Cir. 2002). In Hernandez,
the court found that the defendant voluntarily consented to a search of
luggage, but that this voluntary act was not sufficient to break the chain
of causation from the officer’s initial illegal search. Hernandez was
traveling on a bus when police seized her bag and manipulated it in such
a way as to determine that a hard package was inside it. This
manipulation constituted an illegal search under United States v. Bond,
discussed earlier in this Chapter. The officer then immediately sctight
and obtained consent from Hernandez to open the suitcase. The Court
found that there were no intervening circumstances, and therefoe the
opening of the suitcase was a fruit of the Bond violation. The Court «izted
that while the police misconduct was not flagrant, the officer exploited
the illegality as the officer’s suspicions were aroused only =afier
manipulating Hernandez’s suitcase. As a result, “even though Herna+:dez
voluntarily consented to Officer Ordaz’s opening her suitcase and
searching it, her consent did not cure the Fourth Amendment vialation
caused by Officer Ordaz’s prior manipulation of the suitcase.” {'r a
contrary result, see United States v. Becker, 333 F.3d 858 (8th Cir. 2:03)
(voluntary consent severed the chain of causation from an iliegal
detention to the evidence obtained: consent was removed in time from the
detention, and the officers were not engaged in flagrant misconduct).

Other Ways of Breaking the Chain

Suppose a police officer makes a Terry stop of a car without
reasonable suspicion, discovers that someone in the car has an
outstanding warrant, arrests the person, does a search incident and finds
drugs or an illegal firearm. Must the evidence be suppressed or does the
warrant break the chain that began with the illegal stop? United States
v. Gross, 662 F.3d 393 (6th Cir. 2011), is just such a case. The court in
Gross held that discovery of a warrant during an illegal stop constituted
an intervening circumstance and held, 2-1, that “where there is a stop
with no legal purpose, the discovery of a warrant during that stop may be
a relevant factor in the intervening circumstance analysis, but it is not
itself dispositive.” The court explained that “[t]Jo hold otherwise would
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create a rule that potentially allows for a new form of police investigation”
and “would create perverse incentives.”

Witness Testimony After Illegal Arrests and Searches:
United States v. Ceccolini

Courts are reluctant to suppress the testimony from a live witness
that is alleged to be the product of an illegal search or arrest. The
witness’s decision to testify is ordinarily enough to break any causal
connection between the illegality and the testimony. The leading case is
United States v. Ceccolini, 435 U.S. 268 (1978), where an officer stopped
to talk with a friend who was in Ceccolini’s flower shop. While there, the
officer illegally picked up and opened an envelope, and found money and
gambling slips. He then learned from his friend, who did not know about
this discovery, that the envelope belonged to Ceccolini. The officer relayed
his information to detectives who in turn transmitted it to the FBI. Four
months later. an FBI agent questioned the officer’s friend who had been
in the flower shop, without mentioning the illegally discovered gambling
slips. The friend expressed a willingness to testify against Ceccolini, and
did so befcre the grand jury and at Ceccolini’s trial.

Justics Rehnquist, writing for the Court, declined to adopt a rule that
the testimony of a live witness could never be excluded. But he stated
that “the exclusionary rule should be invoked with much greater

reluctan:: +liere the claim is based on a causal relationship between a
constitutic--2] violation and the discovery of a live witness than when a
similar c¢l:iin is advanced to support suppression of an inanimate object.”

The Couiri noted that the willingness of the witness to testify is very
likely, if not certain, to break the chain of causation under Wong Sun.
Justice Rchnquist also noted that exclusion of a live witness would have a
serious cost, as it would “perpetually disable a witness from testifying
about relevant and material facts, regardless of how unrelated such
testimony might be to the purpose of the originally illegal search or the
evidence discovered thereby.” Because of this cost, the Court concluded
that the exclusionary rule could only apply if there is a very close and
direct link between the illegality and the witness’s testimony. The Court
found no such close link under the facts in Ceccolini, where the witness
was willing to testify, four months passed between the illegality and the
agent’s contact with the witness, and the witness was unaware of the
illegality. Justice Marshall, in a dissent joined by Justice Brennan, found
no meaningful distinction between live witnesses and inanimate evidence.
He argued that “the same tree” cannot bear “two different kinds of fruit,
with one kind less susceptible than the other to exclusion.”

After Ceccolini, can you think of facts that would result in the
exclusion of a live witness? See United States v. Akridge, 346 F.3d 618



620 SEARCHES AND SEIZURES OF PERSONS AND THINGS CH. 2

(6th Cir. 2003) (stating that after Ceccolini, the question of causal
connection between an illegality and witness testimony is determined by
the following factors: “(a) the degree of free will exercised by the
witnesses; (b) the role of the illegality in obtaining the testimony; (c) the
time elapsed between the illegal behavior, the decision to cooperate, and
the actual testimony at trial; and (d) the purpose and flagrancy of the

officials’ misconduct.”).

5. Independent Source

Evidence will not be excluded if it is obtained independently from
and without reliance on any illegal police activity. The “independent
source” doctrine allows “the introduction of evidence discovered initially
during an unlawful search if the evidence is discovered later through a
source that is untainted by the initial illegality.” United States wv.
Markling, 7 F.3d 1309 (7th Cir.1993).

In Segura v. United States, 468 U.S. 796 (1984), and in the follewing
case, Murray v. United States, the Court considered whether an ill~gal
search of premises could be cured when the officers later obtaired a
warrant, and where the probable cause supporting the warrant wa= not
derived from information obtained in the illegal search. Segi:iv. is
liscussed in detail in Murray.

MURRAY V. UNITED STATES

Supreme Court of the United States, 1988.
487 U.S. 533.

JUSTICE SCALIA delivered the opinion of the Court.

In Segura v. United States, we held that police officers’ illegal entry
upon private premises did not require suppression of evidence
subsequently discovered at those premises when executing a search
warrant obtained on the basis of information wholly unconnected with the
initial entry. In these consolidated cases we are faced with the question
whether, again assuming evidence obtained pursuant to an independently
obtained search warrant, the portion of such evidence that had been
observed in plain view at the time of a prior illegal entry must be

suppressed.

* * * Based on information received from informants, federal law
enforcement agents had been surveilling petitioner Murray and several of
his co-conspirators. At about 1:45 p.m. on April 6, 1983, they observed
Murray drive a truck and Carter drive a green camper, into a warehouse
in South Boston. When the petitioners drove the vehicles out about 20
minutes later, the surveilling agents saw within the warehouse two
individuals and a tractor-trailer rig bearing a long, dark container.
Murray and Carter later turned over the truck and camper to other
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drivers, who were in turn followed and ultimately arrested, and the
vehicles lawfully seized. Both vehicles were found to contain marijuana.

After receiving this information, several of the agents converged on
the South Boston warehouse and forced entry. They found the warehouse
unoccupied, but observed in plain view numerous burlap-wrapped bales
that were later found to contain marijuana. They left without disturbing
the bales, kept the warehouse under surveillance, and did not reenter it
until they had a search warrant. In applying for the warrant, the agents
did not mention the prior entry, and did not rely on any observations
made during that entry. When the warrant was issued—at 10:40 p.m.,
approximately eight hours after the initial entry—the agents immediately
reentered the warehouse and seized 270 bales of marijuana and
notebooks listing customers for whom the bales were destined.

[The motion to suppress was denied and the Court of Appeals
affirmed.]

* % *

Almost simultaneously with our development of the exclusionary
rule, ** * we also announced what has come to be known as the
“indepetdent source” doctrine. That doctrine, which has been applied to
evidence zcquired not only through Fourth Amendment violations but

also thioveh Fifth and Sixth Amendment violations, has recently been
describea »~ (ollows:

“[Tthe iaterest of society in deterring unlawful police conduct and the
public :aterest in having juries receive all probative evidence of a
crime .. properly balanced by putting the police in the same, not a
worse, position than they would have been in if no police error or
miscenduct had occurred. ... When the challenged evidence has an
indepdent source, exclusion of such evidence would put the police
in a worse position than they would have been in absent any error or
violation.” Nix v. Williams, 467 U.S. 431, 443 (1984).

The dispute here is over the scope of this doctrine. Petitioners contend
that it applies only to evidence obtained for the first time during an
independent lawful search. The Government argues that it applies also to
evidence initially discovered during, or as a consequence of. an unlawful
search, but later obtained independently from activities untainted by the

initial illegality. We think the Government’s view has better support in
both precedent and policy.

Our cases have used the concept of “independent source” in a more
general and a more specific sense. The more general sense identifies all
evidence acquired in a fashion untainted by the illegal evidence-gathering
activity. Thus, where an unlawful entry has given investigators
knowledge of facts x and y, but fact z has been learned by other means,
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fact z can be said to be admissible because derived from an “independent
source.” This is how we used the term in Segura v. United States. In that
case, agents unlawfully entered the defendant’s apartment and remained
there until a search warrant was obtained. The admissibility of what they
discovered while waiting in the apartment was not before us, but we held
that the evidence found for the first time during the execution of the valid
and untainted search warrant was admissible because it was discovered

pursuant to an “independent source.”

The original use of the term, however, and its more important use for
purposes of this case, was more specific. It was originally applied in the
exclusionary rule context * * * with reference to that particular category
of evidence acquired by an untainted search which is identical to the
evidence unlawfully acquired—that is, in the example just given, to
knowledge of facts x and y derived from an independent source.

* % %

Petitioners’ asserted policy basis for excluding evidence wlhich is
initially discovered during an illegal search, but is subsequently acgui. red
through an independent and lawful source, is that a contrary ruin will
remove all deterrence to, and indeed positively encourage, unlawfu: nuiice
searches. As petitioners see the incentives, law enforcement officers -will
routinely enter without a warrant to make sure that what they ex;-:-% to
be on the premises is in fact there. If it is not, they will have s;::-ed
themselves the time and trouble of getting a warrant; if it is, they & = get
the warrant and use the evidence despite the unlawful entry. We < the
incentives differently. An officer with probable cause sufficient to o ain a
search warrant would be foolish to enter the premises first in an unlawful
manner. By doing so, he would risk suppression of all evidence on the
premises, both seen and unseen, since his action would add to the normal
burden of convincing a magistrate that there is probable cause the much
more onerous burden of convincing a trial court that no information
gained from the illegal entry affected either the law enforcement officers’
decision to seek a warrant or the magistrate’s decision to grant it. Nor
would the officer without sufficient probable cause to obtain a search
warrant have any added incentive to conduct an unlawful entry, since
whatever he finds cannot be used to establish probable cause before a

magistrate.2

& ***To say that a district court must be satisfied that a warrant would have been sought
without the illegal entry is not to give dispositive effect to police officers’ assurances on the point.
Where the facts render those assurances implausible, the independent source doctrine will not
apply.
We might note that there is no basis for pointing to the present cases as an example of a
“search first, warrant later’ mentality. The District Court found that the agents entered the
warehouse “in an effort to apprehend any participants who might have remained inside and to
guard against the destruction of possibly critical evidence.” While they may have misjudged the
existence of sufficient exigent circumstances to justify the warrantless entry * ** there is
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It is possible to read petitioners’ briefs as asserting the more narrow
position that the “independent source” doctrine does apply to independent
acquisition of evidence previously derived indirectly from the unlawful
search, but does not apply to what they call “primary evidence,” that is,
evidence acquired during the course of the search itself. In addition to
finding no support in our precedent, this strange distinction would
produce results bearing no relation to the policies of the exclusionary rule.
It would mean, for example, that the government’s knowledge of the
existence and condition of a dead body, knowledge lawfully acquired
through independent sources, would have to be excluded if government
agents had previously observed the body during an unlawful search of the
defendant’s apartment; but not if they had observed a notation that the
body was buried in a certain location, producing consequential discovery
of the corpse.

* k %

To apply what we have said to the present cases: Knowledge that the
marijuana was in the warehouse was assuredly acquired at the time of
the unlawfiul entry. But it was also acquired at the time of entry pursuant
to the w+i rant, and if that later acquisition was not the result of tb
earlier :7.vrv there is no reason why the independent source doctrii
should -t apply. Invoking the exclusionary rule would put the poli
(and soe 1.} not in the same position they would have occupied if n
violatior ¢ ~urred, but in a worse one.

We I~k this is also true with respect to the tangible evidence, the
bales of ..:vijuana. It would make no more sense to exclude that than it
would t«: ~rclude tangible evidence found upon the corpse in Nix, if the
search in **iat case had not been abandoned and had in fact come upon
the body. * * * The independent source doctrine does not rest upon such
metaphysical analysis, but upon the policy that, while the government
should not profit from its illegal activity, neither should it be placed in a
worse position than it would otherwise have occupied.

The ultimate question, therefore, is whether the search pursuant to
warrant was in fact a genuinely independent source of the information
and tangible evidence at issue here. This would not have been the case if
the agents’ decision to seek the warrant was prompted by what they had
seen during the initial entry, or if information obtained during that entry
was presented to the Magistrate and affected his decision to issue the
warrant. * * * The District Court found that the agents did not reveal
their warrantless entry to the Magistrate and that they did not include in
their application for a warrant any recitation of their observations in the
warehouse. It did not, however, explicitly find that the agents would have

nothing to suggest that they went in merely to see if there was anything worth getting a warrant
for.
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sought a warrant if they had not earlier entered the warehouse. * * * To
be sure, the District Court did determine that the purpose of the
warrantless entry was in part “to guard against the destruction of
possibly critical evidence,” and one could perhaps infer from this that the
agents who made the entry already planned to obtain that “critical
evidence” through a warrant-authorized search. That inference is not,
however, clear enough to justify the conclusion that the District Court’s
findings amounted to a determination of independent source.

Accordingly, we vacate the judgment and remand these cases to the
Court of Appeals with instructions that it remand to the District Court for
determination whether the warrant-authorized search of the warehouse
was an independent source of the challenged evidence in the sense we

have described.

JUSTICE BRENNAN and JUSTICE KENNEDY took no part in the
consideration or decision of this litigation.

JUSTICE MARSHALL, with whom JUSTICE STEVENS and JUSTICE
O’CONNOR join, dissenting.

* ** In holding that the independent source exception may appl, 5o
the facts of these cases, I believe the Court loses sight of the pr:-.ical
moorings of the independent source exception and creates an affirr: vive
ncentive for unconstitutional searches. * * *

s
......

* * * Obtaining a warrant is inconvenient and time consuming. vt
when officers have probable cause to support a warrant application,
therefore, they have an incentive first to determine whether it is
worthwhile to obtain a warrant. Probable cause is much less than
certainty, and many “confirmatory” searches will result in the discovery
that no evidence is present, thus saving the police the time and trouble of
getting a warrant. If contraband is discovered, however, the officers may
later seek a warrant to shield the evidence from the taint of the illegal
search. The police thus know in advance that they have little to lose and
much to gain by forgoing the bother of obtaining a warrant and
undertaking an illegal search.

Under the Court’s view, today’s decision does not provide an
incentive for unlawful searches, because the officer undertaking the
search would know that “his action would add to the normal burden of
convincing a magistrate that there is probable cause the much more
onerous burden of convincing a trial court that no information gained
from the illegal entry affected either the law enforcement officers’
decision to seek a warrant or the magistrate’s decision to grant it.” The
Court, however, provides no hint of why this risk would actually seem
significant to the officers. Under the circumstances of these cases, the
officers committing the illegal search have both knowledge and control of
the factors central to the trial court’s determination. First, it is a simple
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matter, as was done in these cases, to exclude from the warrant
application any information gained from the initial entry so that the
magistrate’s determination of probable cause is not influenced by the
prior illegal search. Second, today’s decision makes the application of the
independent source exception turn entirely on an evaluation of the
officers’ intent. It normally will be difficult for the trial court to verify, or
the defendant to rebut, an assertion by officers that they always intended
to obtain a warrant, regardless of the results of the illegal search. The
testimony of the officers conducting the illegal search is the only direct
evidence of intent, and the defendant will be relegated simply to arguing
that the officers should not be believed. Under these circumstances, the
litigation risk described by the Court seems hardly a risk at all; it does
not significantly dampen the incentive to conduct the initial illegal
search.

* % %

[The dissenting opinion of JUSTICE STEVENS is omitted.]

QUESTIONS ABOUT MURRAY

The /ruiority in Murray expresses concern about a “confirmatory”
search, enu states that the subsequent search will be invalidated if the
officer’s to:itimony denying a confirmatory motivation is “implausible.” The
officer derving a confirmatory motivation must explain why he or she made
the origir. i search without a warrant, and after Murray this explanation
must rise onlv to the level of plausibility. In Murray, the explanation found
plausible .vz: that the officers thought they had exigent circumstances, even
though in face they did not. (If they did have exigent circumstances. Murray
would not be an exclusionary rule case, because the original search would
have been lesal). Recall the discussion of exigent circumstances earlier in the
Chapter. Under what facts could the officers be so wrong about exigent
circumstances that their explanation on that point would not even be
plausible? Could that ever happen in a narcotics case?

Has the Court in Murray established a good faith exception for
warrantless searches that are later sanitized by a warrant? As in Leon,
discussed infra. the search, though illegal, does not result in exclusion so long
as the officers are not totally unreasonable in believing that they were acting
legally. For criticism of Murray on these points, see Bradley, Murray v.
United States: The Bell Tolls for the Search Warrant Requirement, 64
Ind.L.J. 907 (1989). See also United States v. Johnson, 994 F.2d 980 (2d
Cir.1993) (independent source doctrine applies where officers made an initial
search under the mistaken impression that it was incident to an arrest; while
mistaken, the officers were not totally unreasonable).

Is the primary purpose of the exclusionary rule to deter police
misconduct, or to restore the situation to what it was before the illegal
search? If the primary purpose is deterrence, can it be argued that it is
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sometimes necessary to place the government in a worse position than if the
illegal search had not occurred?

6. Inevitable Discovery

The inevitable discovery exception has been termed the “hypothetical
independent source” exception. See Forbes, The Inevitable Discovery
Exception, Primary Evidence, and the Emasculation of the Fourth
Amendment, 55 Fordham L.Rev. 1221 (1987). For the exception to apply,
the government must show that the illegally obtained evidence would
have been discovered through legitimate means independent of the official
misconduct. Note that if the evidence is actually discovered through
legitimate independent means, the independent source exception would
apply. So the inevitable discovery exception is one step removed from the

independent source exception.
Establishing the Exception: Nix v. Williams

The Supreme Court approved the inevitable discovery limitaiion
upon the exclusionary rule for the first time in Nix v. Williams, 467 tJ S.
431 (1984), which is discussed in Murray. Seven years earlier, the {‘ourt
had held that Williams’s conviction for murdering a 10-year-old gi:i ~vas
" tainted when a police officer managed to obtain statements from Wilii_.ns
in violation of Williams’s Sixth Amendment right to counsel. In the z:urse
of making statements, Williams led police to the girl’s body. Althou::: the
Court held that the statements must be suppressed, it left open the
question whether evidence as to the location and condition of the nody
might be admissible in a new trial.

At Williams’s second trial, a state court judge found that the
government proved by a preponderance of the evidence that a search
party, which had suspended its activities once Williams agreed to lead the
police to the body, would have found the body shortly afterwards anyway
and that the body would have been found in essentially the same
condition as when Williams led the police to it. Thus, the judge admitted
evidence concerning the body’s location and condition on the ground that
it would have been inevitably discovered through legal means. But a
federal court on habeas review found that the inevitable discovery rule
could not be invoked where a police officer acted in bad faith, as it found

the officer had in dealing with Williams.

Chief Justice Burger wrote for a majority as it reversed the federal
court. He treated the independent source and inevitable discovery
doctrines as related, reasoning that both doctrines limit the exclusionary
rule so that the government is not denied evidence it would have had
even without the officers’ illegal activity. The Court indicated that the
exclusionary rule works to assure that police do not benefit from
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constitutional violations, and that the inevitable discovery exception
simply recognizes that the government actually obtains no advantage
from illegal conduct if the government can prove that it would have
obtained the evidence legally anyway.

The Court declined to restrict the inevitable discovery limitation to
situations in which an officer acts in good faith. It found that a “good
faith” requirement is not needed to deter officers from violating
constitutional rules, because officers seeking to gather evidence cannot
know in advance whether the government will be able to prove that their
evidence would have been discovered inevitably through legal means.
Thus, sufficient deterrence flows from the uncertainty that any evidence
would have been inevitably obtained legally. The Chief Justice found that
excluding evidence that would have been inevitably discovered legally, on
the ground that officers acted in bad faith, “would put the police in a
worse position than they would have been if no unlawful conduct had

transpired” and that the exclusionary rule could not be used to punish the
state in that way.

The Court in Nix held that to invoke the inevitable discovery
excepticri. the government must prove by a preponderance that the
challenge.! evidence would have been discovered through independent
legal meucis. Chief Justice Burger rejected the more stringent clear and
convincir:: evidence standard, stating that “we are unwilling to impose
added bhuud -2s on the already difficult task of proving guilt in criminal
cases by < ‘arging the barrier to placing evidence of unquestioned truth
before ju.'2¢.” Applying the preponderance of the evidence standard to
the facts, the Chief Justice found that the government had established its
burden tha: the body would have been found by the search team only a
short time =fter Williams directed the officers there.

Justice Stevens concurred in the judgment. He expressed concern,
however, that the majority emphasized the “societal costs” of the
exclusionary rule without also emphasizing the “societal costs” of
unconstitutional police conduct.

Justice Brennan, joined by Justice Marshall, dissented in Nix.
Justice Brennan accepted the inevitable discovery doctrine but
emphasized that inevitable discovery was a more hypothetical concept
than independent source, and so concluded that the government should
have to prove inevitability by clear and convincing evidence.

Although Williams was a case involving a Sixth Amendment
violation, the Court discussed the exclusionary rules it has adopted to
enforce Fourth, Fifth and Sixth Amendment standards. The Court's
opinion strongly suggests that the inevitable discovery doctrine limits the
exclusionary rule under all three amendments. Both before and after Nix,
lower courts have applied the inevitable discovery exception to Fourth
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Amendment violations. See, e.g., United States v. Jackson, 901 F.2d 83
(7th Cir.1990) (even if defendant did not give voluntary consent to a
search of his person, officers would have inevitably conducted a Zerry
frisk and uncovered crack cocaine in defendant’s pockets); United States
v. Kennedy, 61 F.3d 494 (6th Cir.1995) (evidence discovered by airport
police in an illegal search of lost luggage was properly admitted, because
if the police had not searched the suitcase, they would have returned it to
the airline, and the airline’s policy was to open lost luggage to determine

the identity of the owner).
Inevitable Discovery Through a Hypothetical Inventory Search

An oft-repeated example of inevitable discovery in the Fourth
Amendment context is presented in United States v. Andrade, 784 F.2d
1431 (Sth Cir.1986), where officers searched Andrade’s bag and found
cocaine after he was arrested for a drug violation. The search did not
occur until an hour after the arrest. The court held that even if the ¢earch
could not be justified as incident to arrest and was thus unlawfi.:, “the
cocaine was admissible because it would have been inevitably dis.ivered
through a routine inventory search.” The court noted that it was i -nal
DEA procedure to inventory the contents of bags held by arreste:=: znd
that such a procedure was valid under Illinois v. Lafayette, suprc. -i:.-ige
Reinhardt, concurring, agreed that the “confluence” of Nix and I.:ij . (te
required this result, but concluded that “the result we are requir: < to
reach will serve only to encourage illegal and unconstitutional seas *12s5.”
See also United States v. Seals, 987 F.2d 1102 (5th Cir.1993) (evic :nce
found in car held admissible where it “would have been discoered
pursuant to an authorized inventory search”).

If Andrade is correct that the existence of routine inventory
procedures allows admission of the evidence obtained from the illegal
search of a car or container, then why would an officer ever have to
comply with the rules that still limit searches of cars or containers? For
example, probable cause is required to search the trunk of a car of an
arrestee. But does the probable cause requirement mean anything if the
inevitable discovery exception applies by way of the (hypothetical)
inventory search of anything found in the trunk? Is there any reason for
an officer even to follow the standardized inventory procedures
themselves, given the fact that standards are in place to permit an
argument that such an inventory would have been conducted? See United
States v. Martin, 982 F.2d 1236 (8th Cir.1993) (improper inventory
excused because a proper one would have been conducted under police

guidelines).
In United States v. $639,558.00 in United States Currency, 955 F.2d
712 (D.C.Cir.1992), the court refused to apply the inevitable discovery
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rule to situations in which the hypothetical independent source is an
inventory search. The court reasoned as follows:

If the evidence stemming from the violation is nevertheless
admissible on the basis that the bags inevitably would have been
opened when they were inventoried, the practical consequence is
apparent. In the vast run of cases, there would be no incentive
whatever for police to go to the trouble of seeking a warrant (or, we
should add, of waiting for a lawful inventory to occur during normal
processing). The police could readily make this assessment on their
own. Contrary to what Nix supposed, they would almost invariably
be in a position to calculate whether the evidence would inevitably

have been discovered, because they would know that inventory
procedures were in place.

Note that even if a court follows the “inevitable discovery through a
hypothetical inventory” analysis, the government will have to prove that
the search conducted would have been permissible under the inventory
standards. Thus, if the officer searches the door panels of a car, the
inevitable discovery exception will not work because a search of door
panels canvot be justified under the inventory rules. See the discussion in
United Stites v. Martinez, 512 F.3d 1268 (10th Cir. 2008) (noting cases
excludinz evidence found in door panels because “searching behind the

door par.=! of a vehicle does not qualify as standard police inventory
procedur:: 1.

“We Would Have Obtained a Warrant”

Underr the inevitable discovery exception, what is to stop the
governme«n: from making the following argument:

“We re:nlize that we conducted an illegal warrantless search. Sorry.
However, we had probable cause, and we would have obtained a
warrant on that basis. Because we had probable cause, the warrant
inevitably would have issued, and we would have searched pursuant
to the warrant (if we had bothered to obtain it). So all the evidence
we obtained is admissible under the inevitable discovery exception.”

Do Nix and Murray require that such an argument must be accepted? If
so, is there anything left of the warrant requirement?

Most courts have rejected government arguments that the inevitable
discovery exception is met on the simple assertion that the officers had
probable cause and would have obtained a warrant. Judge Easterbrook

rejected that argument in United States v. Brown, 64 F.3d 1083 (7th
Cir.1995):

What makes a discovery “inevitable” is not probable cause alone, * * *
but probable cause plus a chain of events that would have led to a
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warrant (or another justification) independent of the search.
Otherwise the requirement of a warrant for a residential entry will
never be enforced by the exclusionary rule. A warrant requirement
matters only when the police have probable cause, because otherwise
they can’t get one. (Under the second clause of the fourth
amendment, “no Warrants shall issue, but upon probable cause”.) To
say that a warrant is required for a search is to say that the police
must get judicial approval before acting. Yet if probable cause means
that discovery is inevitable, then the prior-approval requirement has
been nullified.

See also United States v. Johnson, 22 F.3d 674 (6th Cir.1994) (“to hold
that simply because the police could have obtained a warrant, it was
therefore inevitable that they would have done so would mean that there
is inevitable discovery and no warrant requirement whenever thcre is
probable cause”); United States v. Echegoyen, 799 F.2d 1271 (9th
Cir.1986) (“to excuse the failure to obtain a warrant merely becau=e the
officers had probable cause and could have inevitably obtained a wsrrant
would completely obviate the warrant requirement of the {.orth

amendment”).

Some decisions can be found, however that rely on Nix to h<!:! hat
evidence found in an illegal warrantless search was admissible becaize a
warrant could and would have been obtained. See, e.g., United St - -5 v.
Goins, 437 F.3d 644 (7th Cir.2006) (excusing an illegal search hLzcause
police inevitably would have sought a search warrant and a magisirate
would have issued one).

Establishing Inevitability

Nix holds that the government must prove by a preponderance that
the illegally obtained evidence inevitably would have been discovered by
legal means. In United States v. Feldhacker, 849 F.2d 293 (8th Cir.1988),
the court cautioned that in deciding whether the inevitable discovery
exception applies, courts must focus on what the officers actually would
have done, not on what they could possibly have done.

There are reasonable limits to the scope that courts will impute
to the hypothetical untainted investigation. An investigation
conducted over an infinite time with infinite thoroughness will, of
course, ultimately or inevitably turn up any and all pieces of evidence
in the world. Prosecutors may not justify unlawful extractions of
information post hoc where lawful methods present only a theoretical
possibility of discovery. While the hypothetical discovery by lawful
means need not be reached as rapidly as that actually reached by
unlawful means, the lawful discovery must be inevitable through
means that would actually have been employed.
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Similar concerns arose in United States v. Allen, 159 F.3d 832 (4th
Cir.1998). The government sought to avoid exclusion after Officer Tackett
1llegally searched a bag in a bus sweep. The government argued, and
Officer Tackett testified, that if she hadn’t opened the bag and discovered
drugs, she would have called the K-9 unit and had a dog sniff the bag.
The government presented testimony that a dog unit was at the bus
terminal that day, and that the dog would have had no problem alerting
to the drugs in Allen’s bag. Officer Tackett testified that if the dog
alerted, she would have sought a search warrant to search the bag. But
the court found this scenario speculative.

Our initial problem * * * lies in the lack of evidentiary support
for the conclusion that Tackett would have used the dog. We have no
doubt that Tackett could have used the dog, but whether she would
have presents an entirely different question. Tackett testified
specifically that if she had not conducted the illegal search and if she
had thought the bag “could have been Allen’s,” she would have used
the drug dog to sniff the bag. However, when Detective Kennedy (the
dog’s handler) testified, he did not so much as suggest that his dog
had ever been used to sniff bags located inside the passenger
compariment of a bus. Instead, he stated that his usual duty involvec
sericding his dog into the undercarriage of the bus, as he had done
that ~uy. Furthermore, nothing in the record indicates that Tackett
had 2ver previously called for a police dog to sniff baggage inside a
bus, #r.l Tackett conceded as much. * * *

A {mding of inevitable discovery necessarily rests on facts that
did uct occur. However, by definition the occurrence of these facts
must i'ave been likely, indeed “inevitable,” absent the government’s
misconduct. On the record here, * * * we cannot possibly conclude
that the government inevitably would have discovered the cocaine by
employing a drug dog to establish probable cause.

7. Use of Illegally Seized Evidence Outside the Criminal Trial
Context

Where it applies, the exclusionary rule operates to exclude evidence
at a criminal trial. But in a series of cases, the Court has held that the
exclusionary rule generally does not apply outside the context of a
criminal trial on the merits. This is because, according to the Court,
exclusion from the criminal prosecution’s case-in-chief is all that is
necessary to deter Fourth Amendment violations. The cost of exclusion in
other “collateral” contexts generally has been held to outweigh the
benefits in deterrence that the rule provides.
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Grand Jury Proceedings

In United States v. Calandra, 414 U.S. 338 (1974), agents illegally
seized certain documents located at Calandra’s place of business. The
documents related to loansharking activities. A grand jury was convened
to investigate these activities, and Calandra was subpoenaed to appear so
that he might be questioned on the basis of the information obtained from
the illegally seized documents. Calandra moved to suppress the
documents and refused to answer the grand jury’s questions. The
Supreme Court held that Calandra had no right to refuse to answer the
questions, because the exclusionary rule does not apply to grand jury
proceedings. The Court concluded that the marginal deterrent effect of
allowing a witness to raise a Fourth Amendment claim before the grand
jury was outweighed by the disruption of investigations that exclusion of
evidence would produce. The Court declared that sufficient deterrence
flowed from exclusion of the illegally obtained evidence at trial. Justice
Brennan, whose dissent was joined by Justices Douglas and Marsh~1l, de-
emphasized the deterrent rationale of the rule and focused instead or the
benefits of keeping courts from lending their assistaice to
unconstitutional practices.

The fact that indictments can be based on illegally seized eviticree is
another arrow in the government’s quiver. It means that the govei:.nient
will get some benefits from an illegal search. On the other hand, :i.ove is
something to the Calandra Court’s assertion that it will ordinz:i:y be
impractical to use tainted evidence to obtain an indictment; becau=: that
evidence would not be admissible at trial, it seems that the char:cos of
obtaining a conviction would be remote. See United States v. Pugla, 8
F.3d 478 (7th Cir.1993) (“Prosecutors will not waste their time seeking
indictments of individuals against whom they do not have enough
evidence to convict.”).

Yet prosecutors have sometimes been quoted as saying that it is
important to indict someone even if they are not convicted—that is, the
indictment can be used as punishment in the public eye, and as a means
of imposing inconvenience and distress on a suspected criminal. For
example, the special prosecutor in the case against former Secretary of
Agriculture Mike Espy was quoted as being content with Espy’s acquittal,
because law enforcement and deterrence interests were substantially
furthered by the indictment itself. If prosecutors can use an indictment as
an end in itself, did the Court get it right in Calandra when it reasoned
that sufficient deterrence flows from excluding illegally obtained evidence

at trial?
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Civil Tax Proceedings

The Court has held that evidence illegally seized by state police can
be used by federal tax officials in civil tax litigation. United States v.
Janis, 428 U.S. 433 (1976). The Court in Janis found the deterrent effect
of the exclusionary rule “attenuated when the punishment imposed upon
the offending criminal enforcement officer is the removal of that evidence
from a civil suit by or against a different sovereign.” This attenuation,
coupled with the “existing deterrence” effected by exclusion of the
evidence from both state and federal criminal trials, tilted the cost-benefit
analysis in favor of admitting the evidence.

Civil Deportation Proceedings

In Immigration and Naturalization Service v. Lopez-Mendoza, 468
U.S. 1032 (1984), the question was whether illegally obtained statements
could be used in deportation proceedings. INS officials had illegally
obtained confessions from aliens concerning their immigration status.
Justice O'Connor’s opinion for the Court found that the consequence oj
exclusiui: would be especially severe, because exclusion could mean that
person "vho is committing a criminal offense at the time of the proceeding
would e cilowed to go free. Finding that the cost of exclusion outweighed
the beneii's in deterrence of misconduct, the Court held that illegally
seized z<i!=nce may be used in a deportation proceeding.

Juzike 3’Connor reasoned specifically as follows:

e n. matter how an arrest is made, deportation will still be possible
when evidence derived independently of the arrest is available,
and evidence of alienage alone might be sufficient to warrant

deportation—thus, the use of illegally obtained evidence will
ordinarily be harmless;

e as a practical matter, it is highly unlikely that deportees will
raise exclusionary rule claims and therefore it is equally unlikely
that the rule would deter INS agents;

e the INS has its own scheme for deterring Fourth Amendment
violations by its agents;

e declaratory relief is available to restrain institutional practices
by the INS that violate the Fourth Amendment;

deportation currently requires only a simple hearing, and it

would be inappropriate to add complex issues of exclusion to
these hearings;

e INS agents handle so many cases that they might have difficulty

accounting for exactly how they handled each suspected alien:
and
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e “[a]lpplying the exclusionary rule in proceedings that are intended
not to punish past transgressions but to prevent their
continuance or renewal would require the courts to close their
eyes to ongoing violations of the law.”

Justice White dissented. He reasoned that INS agents seek to gather
evidence specifically for use in deportation proceedings, and that their
activities are closely analogous to those of police officers who seek to
obtain evidence for criminal trials. So in his view the deterrent effect of
the exclusionary rule is the same as it would be for criminal prosecutions.
Justices Brennan, Marshall and Stevens each filed a short dissenting
opinion.

Note that some courts have found that the exclusionary rule can
apply to deportation proceedings under dicta in dJustice O'Connor’s
opinion indicating that exclusion “might” be justified for “egregious
violations of Fourth Amendment or other liberties that might transeiess
notions of fundamental fairness and undermine the probative value «.7 the
evidence obtained.” For a case involving egregious circumstance:. see
Cotzojay v. Holder, 725 F.3d 172 (2nd Cir. 2013)(forced entry into « 2% ne,
made in pre-dawn hours in order to coerce consent by startling sic=,'ng
‘esidents).

Habeas Corpus Proceedings

In Stone v. Powell, 428 U.S. 465 (1976), the Court, using its {': . i.iar
cost-benefit analysis, held that the exclusionary rule could not be in-. zed
in habeas corpus proceedings to challenge Fourth Amendment vioiziicns
that resulted in evidence being admitted at a state trial. The Court sivated
that in the context of habeas proceedings, “the contribution of the
exclusionary rule, if any, to the effectuation of the Fourth Amendment is
minimal and the substantial societal costs of application of the rule
persist with special force.” The deterrent effect of exclusion was
considered low because the habeas proceeding is collateral to the criminal
trial and therefore not something officers would think about in deciding
whether to conduct an illegal search. And the costs of exclusion are
especially high because reversing a state conviction on habeas review
implicates serious federalism and finality interests. The practical
consequence of Stone is that unless the Supreme Court grants certiorari,
no federal court will ever review a state court ruling on a Fourth

Amendment issue.
Parole Revocation Proceedings

In Pennsylvania Board of Probation and Parole v. Scott, 524 U.S. 357
(1998), Scott’s parole was revoked and he was returned to prison to serve
the remainder of his sentence, on the basis of evidence uncovered in an
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illegal search. The Court upheld the revocation, concluding that the
exclusionary rule was not applicable in parole revocation proceedings.

Justice Thomas wrote the majority opinion for five members of the
Court. Justice Thomas found that the cost of applying the exclusionary
rule in parole revocation proceedings outweighed the benefits in

deterrence of official misconduct. His “cost” argument proceeded as
follows:

The costs of excluding reliable, probative evidence are
particularly high in the context of parole revocation proceedings. * * *
In most cases, the State is willing to extend parole only because it is
able to condition it upon compliance with certain requirements. The
State thus has an overwhelming interest in ensuring that a parolee
complies with those requirements and is returned to prison if he fails
to do so. The exclusion of evidence establishing a parole violation,
however, hampers the State’s ability to ensure compliance with these

conditions by permitting the parolee to avoid the consequences of his
noncomipliance. * * *

The exclusionary rule, moreover, is incompatible with the
tra:..:onally flexible, administrative procedures of parole revocation.
* * % T]ast States * * * have adopted informal, administrative parole
revocsiion procedures in order to accommodate the large number of
parels sroceedings. These proceedings generally are not conducted by
judizes. put instead by parole boards, members of which need not be
judi::nt officers or lawyers. * * * Nor are these proceedings entirely

adversial, as they are designed to be predictive and discretionary
as wi as factfinding.

Application of the exclusionary rule would significantly alter this
procesa. The exclusionary rule frequently requires extensive
litigation to determine whether particular evidence must be
excluded. Such litigation is inconsistent with the nonadversarial,
administrative processes established by the States. Although States
could adapt their parole revocation proceedings to accommodate such
litigation, such a change would transform those proceedings from a
predictive and discretionary effort to promote the best interests of
both parolees and society into trial-like proceedings less attuned to
the interests of the parolee. We are simply unwilling so to intrude
into the States’ correctional schemes. Such a transformation
ultimately might disadvantage parolees because in an adversarial
proceeding, the hearing body may be less tolerant of marginal
deviant behavior and feel more pressure to reincarcerate than to
continue nonpunitive rehabilitation. And the financial costs of such a
system could reduce the State’s incentive to extend parole in the first
place, as one of the purposes of parole is to reduce the costs of
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criminal punishment while maintaining a degree of supervision over
the parolee.

The majority’s “benefit” argument found little deterrence value to the
exclusionary rule in the context of parole revocation proceedings:

[Alpplication of the exclusionary rule to parole revocation
proceedings would have little deterrent effect upon an officer who is
unaware that the subject of his search is a parolee. In that situation,
the officer will likely be searching for evidence of criminal conduct
with an eye toward the introduction of the evidence at a criminal
trial. The likelihood that illegally obtained evidence will be excluded
from trial provides deterrence against Fourth Amendment violations,
and the remote possibility that the subject is a parolee and that the
evidence may be admitted at a parole revocation proceeding surely
has little, if any, effect on the officer’s incentives.

Justice Thomas further rejected the lower court’s position th:t the
exclusionary rule should at least be applicable when the goverament
official conducts an illegal search for the specific purpose of using iiiezally
obtained evidence in the parole revocation proceeding, as opposcd o a
criminal trial. Despite the apparent deterrent effect of exclusi: .- the
evidence in these circumstances, Justice Thomas was unpersuade«:.

We have never suggested that the exclusionary rule mus: 2;ply
in every circumstance in which it might provide marginal de: ¢ nce.
Furthermore, such a piecemeal approach to the exclusiona»- rule
would add an additional layer of collateral litigation regarding the
officer’s knowledge of the parolee’s status.

Justice Stevens wrote a short dissenting opinion in Scott,
emphasizing his continuing position that the Constitution requires
exclusion of illegally obtained evidence. Justice Souter, in a dissenting
opinion joined by dJustices Ginsburg and Breyer, took issue with the
majority’s assessment of the costs and benefits of the exclusionary rule in
the parole revocation context. He argued that the costs of applying the
exclusionary rule in parole revocation proceedings are certainly no
greater than the costs of applying the rule in a criminal trial. As to the
benefits of applying the rule, Justice Souter noted that the parole
revocation proceeding often takes the place of a criminal trial, rendering
it the only venue in which illegally obtained evidence would be used
against a parolee, and consequently raising the deterrent value of
exclusion. He reasoned as follows:

[PJarole revocation will frequently be pursued instead of prosecution
as the course of choice, * ** because of the procedural ease of
recommitting the individual on the basis of a lesser showing by the

State.
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The reasons for this tendency to skip any new prosecution are
obvious. If the conduct in question is a crime in its own right, the
odds of revocation are very high. Since time on the street before
revocation is not subtracted from the balance of the sentence to be
served on revocation, the balance may well be long enough to render
recommitment the practical equivalent of a new sentence for a
separate crime. And all of this may be accomplished without
shouldering the burden of proof beyond a reasonable doubt; hence the
obvious popularity of revocation in place of new prosecution.

The upshot is that without a suppression remedy in revocation
proceedings, there will often be no influence capable of deterring

Fourth Amendment violations when parole revocation is a possible
response to new crime.

Sentencing Proceedings

The Supreme Court has not considered whether illegally obtained
evidence can be used in sentencing proceedings. But the lower courts
have found the exclusionary rule inapplicable to sentencing hearings.
United & .ates v. Tejada, 956 F.2d 1256 (2d Cir.1992), is an example of the
predomu:i:.nt approach. The Tejada court analyzed the costs and benefits
of excluiivi:n of illegally obtained evidence at sentencing as follows:

[The Adefendants] posit that police and prosecutors with enough
lawiiiily obtained evidence for a conviction of a relatively minor
offciz-~ that has a broad sentencing range could guarantee a heavier

seni.zice by seizing other evidence illegally and introducing it at
seniencing, ¥ * *

vetendants * * * do not explain why this supposed incentive to
violate the Fourth Amendment will prove incrementally stronger
than the rewards that already exist. Illegally seized evidence long
has played a role in our legal system, and many of its uses might
motivate a police officer to violate the Fourth Amendment. [Citing
Lopez-Mendoza, Janis, and Calandra). The Supreme Court has held
that these uses for illegally seized evidence do not diminish
deterrence sufficiently to justify the exclusion of probative evidence.

We see no reason why this additional use of illegally seized evidence
justifies different treatment.

The Tejada court asserted that “[g]reat rewards still exist for following
accepted police procedures.” If evidence cannot be used at trial, the
government may never get to the sentencing proceeding due to the
weakness of its case. Against the perceived minimal deterrent effect of
exclusion at the sentencing hearing, the court weighed the need for

sentencing courts to have “as much information as possible at
sentencing.” The result:
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We conclude that the benefits of providing sentencing judges with
reliable information about the defendant outweigh the likelihood that
allowing consideration of illegally seized evidence will encourage
unlawful police conduct. Absent a showing that officers obtained
evidence expressly to enhance a sentence, a district judge may not
refuse to consider relevant evidence at sentencing, even if that
evidence has been seized in violation of the Fourth Amendment.

Note that the Tejada court provided a possible exception for cases in
which officials obtain evidence expressly to enhance a sentence.
Presumably those are cases in which application of the exclusionary rule
would have some deterrent effect. But 7ejada was written before the
Supreme Court’s decision in Scott, supra, in which the Court held that the
exclusionary rule does not apply to parole revocation proceedings, even if
it is clear that the officer conducted an illegal search for the specific
purpose of using the evidence at the parole revocation proceeding. The
Court reasoned that excluding the evidence depending on the mind:=t of
the particular officer would be micromanaging the exclusionary rule.
Presumably the rationale of Scott applies to the sentencing conic:: as
well, meaning that illegally obtained evidence can be considered ev-:: i it
was obtained solely for purposes of using it at the sentencing proczc:. ;:z.

8. Use of Illegally Obtained Evidence for Impeacii :nt
Purposes

Opening the Door on Direct Examination:
Walder v. United States

In Walder v. United States, 347 U.S. 62 (1954), Walder testified on
direct examination in a trial on narcotics charges that he had never
possessed or sold narcotics in his life. The Supreme Court held that he
was properly impeached with evidence of heroin that had been illegally
seized from his home in an earlier, unrelated case. The Court reasoned
that Walder had “opened the door” to this evidence and that the
exclusionary rule could not be used as a license for perjury.

Opening the Door on Cross-Examination:
United States v. Havens

United States v. Havens, 446 U.S. 620 (1980), extended the
impeachment exception to the exclusionary rule that had been applied in
Walder. Officers stopped McLeroth and Havens coming off a flight. They
illegally searched Havens’s suitcase and found a shirt from which the
pocket had been torn out. McLeroth was also searched, and officers found
a pocket, matching the shirt found in Havens’s bag, sewn into McLeroth'’s
clothing. The officers found cocaine in the pocket. At his trial, Havens
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took the stand and denied being involved with McLeroth in the
transportation of cocaine; he did not mention anything about the shirt or
the pocket. On cross-examination, Havens was asked specifically whether
he had been involved in sewing a pocket into McLeroth’s clothing, and
whether he had a shirt in his own suitcase from which that pocket had
been torn out. Havens answered in the negative, and this testimony was
impeached by introduction of the illegally seized shirt. The court of
appeals held that the evidence was improperly admitted. It reasoned that
Walder permitted impeachment only if the defendant opened the door to

it—and Havens had not done so in this case because he hadn’t mentioned
the shirt on direct.

But in a 5—-4 decision written by Justice White, the Supreme Court
held that illegally obtained evidence can be used to impeach the
defendant’s testimony no matter when that testimony is elicited. Justice
White argued that there was no difference of constitutional magnitude
between impeachment of direct testimony and impeachment of testimony
elicited on cross-examination, so long as the questions put to the
defendant on cross-examination “are plainly within the scope” of the
direct. tfe stated that a contrary rule would severely impede the normal
function cf cross-examination. Justice White concluded as follows:

['fjt:e policies of the exclusionary rule no more bar impeachment here
tb=n they did in Walder * * *, [The incremental deterrence which
ocut: o3} by forbidding impeachment of the defendant who testifies was
deeined [in Walder] insufficient to permit or require that false
tes. mony go unchallenged, with the resulting impairment of the

intenrity of the fact-finding goals of the criminal trial. We reaffirm
this assessment of the competing interests * * *.

Justice Brennan, joined by Justices Stewart, Marshall and Stevens,
dissented. He complained that the majority had passed control of the
impeachment exception to the government, “since the prosecutor can lay
the predicate for admitting otherwise suppressible evidence with his own
questioning.” He argued that after Havens, a defendant who has been the
victim of an illegal search will have to forego testifying on his own behalf,
because it is impossible for the defendant to testify to anything on direct

that would not open him up to impeachment through illegally obtained
evidence on cross-examination.

Impeachment of Defense Witnesses: James v. Illinois

In James v. Illinois, 493 U.S. 307 (1990), the Court refused to extend
the impeachment exception to allow impeachment of defense witnesses (as
opposed to the defendant) with illegally obtained evidence. James made a
statement to police officers that he had changed his hair color and style
the day after taking part in a shooting. The trial court suppressed this
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statement because it was the fruit of an arrest made without probable
cause. Prosecution witnesses at trial identified James, though they
admitted that his hair color at trial was different from that of the
perpetrator at the time of the shooting. To rebut the identification
testimony, James called a family friend, who testified that just before the
shooting, James’s hair color and style was the same as it was at trial. The
trial court, relying on the impeachment exception to the exclusionary
rule, allowed the prosecution to introduce James’s suppressed statement
to impeach the credibility of the defense witness—a mode of impeachment
known as “contradiction.”

The Supreme Court reversed in an opinion by Justice Brennan for
five members of the Court. Justice Brennan found a compelling
distinction between impeachment of a defendant’s own testimony and
that of defense witnesses. Despite his prior dissents on the impeachment
exception, Justice Brennan argued that as applied to the defendant. the
impeachment exception serves salutary purposes: it “penalizes
defendants for committing perjury,” and yet “leaves defendants froe to
testify truthfully on their own behalf.” According to the Cour:. the
impeachment exception keeps perjury out and allows truthful tes.: ::nny
in, thus furthering the search for truth.

In contrast, the Court found that expanding the impez:: .»:nt
exception to encompass the testimony of all defense witnesses would
result in the loss of truthful testimony. Justice Brennan argued it the
fear of impeachment of one’s witnesses likely would disecr irige
defendants from even presenting the testimony of others. He positec rnat
the defendant could carefully limit his own truthful testimony tn awvnid
reference to matters that could be impeached by illegally ointained
evidence. But the defendant’s witnesses could not be so easily controlled.

Justice Brennan also argued that impeachment was not needed to
deter defense witnesses from offering perjurious testimony. Unlike the
defendant, defense witnesses are sufficiently deterred by the threat of a
perjury prosecution.

Justice Brennan concluded that the exclusionary rule would be
robbed of significant deterrent effect if illegally obtained evidence could
be used to impeach not only the defendant but the defendant’s witnesses.
He argued that illegally obtained evidence would have greater value to
the government because it could be used to prevent defendants from
calling witnesses to give truthful testimony. Justice Brennan asserted
that a rule allowing impeachment of defense witnesses “would leave
officers with little to lose and much to gain by overstepping constitutional

limits on evidence gathering.”

Justice Kennedy, joined by Chief Justice Rehnquist and Justices
O’Connor and Scalia, dissented. The dissenters complained that the
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majority had granted the defendant “broad immunity to introduce
whatever false testimony it can produce from the mouth of a friendly
witness.” Justice Kennedy argued that impeachment is even more vital
for attacking untruthful testimony of a defense witness than it is for
attacking the defendant’s testimony:

It is natural for jurors to be skeptical of self-serving testimony by the
defendant. Testimony by a witness said to be independent has the
greater potential to deceive. And if a defense witness can present
false testimony with impunity, the jurors may find the rest of the
prosecution’s case suspect, for ineffective and artificial cross-
examination will be viewed as a real weakness in the State’s case.
* * * The State must * * * suffer the introduction of false testimony
and appear to bolster the falsehood by its own silence.

The majority in James bases its decision on the assumption that the
defendant can restrict his testimony to avoid impeachment, while the
defendant’s witnesses cannot be so controlled. After Havens—which
allowed impeachment on cross-examination even though the direct
testimony was carefully tailored to avoid any reference to the shirt—is it
ever possitle for the defendant to avoid impeachment with illegally
obtainert cvidence? If not, isn’t the majority’s decision in James based on a
faulty ji-wise? Is Justice Brennan simply making the best of what he
thinks i: »n.d law? James is criticized in Note, The Pinocchio Defense
Witnes:. . :neachment Exception to the Exclusionary Rule: Combatting a
Defend: -« Right to Use with Impunity the Perjurious Testimony of
Defense Yv:iinesses, 1990 U.Ill.L.Rev. 375.

F. PROCEDURAL ASPECTS OF THE
EXCLUSIONARY RULE

1. Attacking the Warrant

If the search was pursuant to a warrant, the judge ruling on a motion
to suppress will consider the sworn evidence presented to the magistrate
who issued the warrant. The Fourth Amendment determination will be
made on the basis of only this evidence. No after-acquired evidence can be
considered because the issue is whether the magistrate properly issued
the warrant on the basis of the information available to her. See generally
Kaiser v. Lief, 874 F.2d 732 (10th Cir.1989) (magistrate may rely on

affidavit, complaint, and other affidavits contemporaneously presented
for other warrants).
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Challenging the Truthfulness of the Warrant Application:
Franks v. Delaware

In Franks v. Delaware, 438 U.S. 154 (1978), the Court held that a
defendant has a limited right to attack the truthfulness of statements
made in warrant applications. But the Court emphasized that it is
difficult for a defendant to mount a successful challenge, because in order
to obtain a hearing the defendant must make a case that the officers
preparing the application engaged in deliberate falsification or reckless
disregard for the truth that materially affected the showing of probable
cause.

* * * There is, of course, a presumption of validity with respect to
the affidavit supporting the search warrant. To mandate an
evidentiary hearing, the challenger’s attack must be more than
conclusory and must be supported by more than a mere desire to
cross-examine. There must be allegations of deliberate falsehood or of
reckless disregard for the truth, and those allegations miict be
accompanied by an offer of proof. They should point out specif:cally
the portion of the warrant affidavit that is claimed to be faise; and
they should be accompanied by a statement of supporting roe.sens.
Affidavits or sworn or otherwise reliable statements of wi:::r :ces
should be furnished, or their absence satisfactorily expizined.
Allegations of negligence or innocent mistake are insufficier::. ‘the
deliberate falsity or reckless disregard whose impeachdaic.:¢ is
permitted today is only that of the affiant, not of any
nongovernmental informant. Finally, if these requirements are inet,
and if, when material that is the subject of the alleged falsity or
reckless disregard is set to one side, there remains sufficient content
in the warrant affidavit to support a finding of probable cause, no
hearing is required. On the other hand, if the remaining content is
insufficient, the defendant is entitled, under the Fourth Amendment,
to his hearing. Whether he will prevail at that hearing is, of course,
another issue.

The Court found that where defendants could make the required
preliminary showing, the need to assure that the police act in good faith
outweighed the drain on resources that the limited hearing requirement
would necessitate. Justice Rehnquist, joined by Chief Justice Burger,
dissented, arguing that, even if “some inaccurate or falsified information
may have gone into the making of the determination” to issue a warrant,
“I simply do not think the game is worth the candle in this situation.”
When you recall that the warrant application is made ex parte and the
magistrate makes nothing like a credibility determination, what would
become of the warrant requirement if Justice Rehnquist’s view had

prevailed?
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United States v. Johns, 851 F.2d 1131 (9th Cir.1988), provides an
example of a showing sufficient to warrant a Franks hearing. In Johns,
probable cause was based in material part on the officer’s averment that
he had detected the odor of methamphetamine emanating from the
defendant’s premises. The defendant submitted affidavits from two
experts stating that in light of the way the methamphetamine was stored,
it would have been impossible for the officer outside the premises to smell
it. Johns was distinguished in United States v. Mueller, 902 F.2d 336 (5th
Cir.1990), where the  officer averred that he could smell
methamphetamine emanating from the defendant’s house while standing
across the street. The defendant submitted an expert affidavit to the
effect that it would have been unlikely to pick up such a smell given the
officer’'s distance from the house and the prevailing winds. The court
denied a Franks hearing, noting that Mueller’s expert merely concluded
that the officer’s story was “unlikely,” while the experts in Johns
concluded that the officer’s story was “impossible.”

Materiality Requirement

To ~htain relief under Franks, the defendant must show that the
delibe:2i¢ falsehood or reckless disregard for the truth had a material
effect 5. tie issuance of the warrant. An officer’s misstatement is not
materi:’ under Franks if probable cause would exist even without the
misstaian ont. See United States v. Campbell, 878 F.2d 170 (6th
Cir.194~" ', citing cases in every circuit applying this test. In Campbell, the
court foi.o.ot the search warrant valid even though the affidavit included a
stateni .nt attributed to an informant known by the affiant to be fictitious.
The cour! held that untainted information in the affidavit from three
reliable .r-formants was sufficient to establish probable cause under

Illinois v. Gates, supra. Essentially, the officer’s fabrication constituted
harmless error.

2. Challenging a Warrantless Search

If no warrant was obtained, the government must justify the search.
Generally, the state must prove by a preponderance of the evidence that
an exception to the warrant requirement was satisfied. See United States
v. Matlock, 415 U.S. 164 (1974) (government must prove voluntariness of
consent by a preponderance of the evidence). This allocation of the burden
of proof reflects the Court’s mild preference for warrants. See generally
Saltzburg, Standards of Proof and Preliminary Questions of Fact, 27
Stan.L.Rev. 271 (1975).

3. The Suppression Hearing and Judicial Review

At the hearing on the motion to suppress evidence, the government
will have a privilege to protect the identity of informants. See McCray v.
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Illinois, 386 U.S. 300 (1967) (holding that it is constitutional to withhold
informant’s identity on issue of probable cause). But the judge may in her
discretion require the prosecution, in camera, to disclose to her the
identity of the informant, or produce the informant for questioning. “If the
judge does so require, the information or testimony so obtained shall be
kept securely under seal and, in the event of an appeal from the judge’s
disposition of the motion, transmitted to the appellate court.” § 290.4, ALI
Model Code of Pre-Arraignment Procedure.

In a suppression hearing, the ordinary rules of evidence are not
applicable, with the exception of rules of privilege. A judge can, for
example, rely on hearsay to determine the legality of a search or seizure.
In United States v. Matlock, 415 U.S. 164 (1974), the Court reasoned that
“in proceedings where the judge himself is considering the admissibility of
evidence, the exclusionary rules, aside from rules of privilege, should not
be applicable; and the judge should receive the evidence and give it such
weight as his judgment and experience counsel.” The Matlock: Ceurt
concluded that at a suppression hearing “the judge should be empo irred
to hear any relevant evidence, such as affidavits or other r.!able

hearsay.”

Limitations on Use of Suppression Hearing Testimor
at Trial: Simmons v. United States

At the suppression hearing, the defendant may testify in support of
his claim of a Fourth Amendment violation. Simmons v. United {iztes,
390 U.S. 377 (1968), holds that when a defendant testifies on the quescion
of “standing” (a subject discussed infra) at a suppression hearing, the
government may not use his testimony against him on the question of
guilt or innocence. So for example, the defendant to establish standing
might testify at the suppression hearing that the briefcase searched by
police that was full of narcotics was his. That statement cannot be used
against him as an admission of guilt at trial. Justice Harlan’s opinion for
the 6—2 majority in Simmons reasoned that defendants would be unduly
inhibited from making Fourth Amendment claims absent protection
against automatic use of suppression hearing testimony at trial. In light
of the way the opinion is written, it is likely that it extends to all Fourth
Amendment questions (e.g., consent) considered at the hearing, not just

to “standing” questions.

Can the testimony at the suppression hearing be used at trial to
impeach a defendant who takes the stand and changes his testimony?
Simmons left the impeachment question open. But lower courts have held
that Simmons does not prevent the use of suppression hearing testimony
for impeachment purposes. See, e.g., United States v. Beltran-Gutierrez,
19 F.3d 1287 (9th Cir.1994) (defendant’s statements at a suppression
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hearing can be used to impeach him if his trial testimony is inconsistent
with them). Thus, a defendant who testifies at the suppression hearing
that he owned the briefcase full of drugs will run into difficulty if the
evidence is not suppressed and he takes the stand at trial to testify that
the briefcase was not his. His suppression hearing testimony can be
offered as a prior inconsistent statement to impeach him. He will be
entitled to have the jury instructed that the prior statement is not to be
used as substantive evidence that the briefcase was actually his, but only
for its bearing on the defendant’s credibility. But that limiting instruction
is likely to have little practical effect.

If the defendant calls a witness to testify at the suppression hearing
(e.g., a friend who testifies that the briefcase was the defendant’s), the
government is not precluded by Simmons from using that testimony
against the defendant. This is because Simmons was designed to protect
defendants from sacrificing one constitutional right (the Fifth
Amendment right against self-incrimination) for another (the Fourth
Amendnient right). When the defendant calls a witness at the
suppression hearing, the defendant’s Fifth Amendment rights are not

implicar 4. As the court stated in United States v. Boruff, 870 F.2d 316
(5th Civ.1'89):

Vhile a defendant’s decision to call third-parties to corroborate
hiz . stimony at a suppression hearing might be affected by his
knricdge that the government may subsequently utilize that

tes' wovny at trial, this dilemma does not rise to the level of a
cor:-:uiinitional problem.

Appellate Review

If a motion to suppress is granted, federal law permits immediate
appellate review of the ruling subject to certain conditions. 18 U.S.C.
§ 3731. Most states are in accord. The federal statute provides that three
conditions must be satisfied before the government can appeal from a
suppression order: 1. The government cannot appeal if the defendant has
been put in jeopardy, within the meaning of the Double Jeopardy Clause;
2. An appeal must not be taken for the purpose of delay; and 3. The
suppressed evidence must be substantial proof of a fact material to the
proceedings. See United States v. Gantt, 179 F.3d 782 (9th Cir.1999), for
an application of these factors.

Most jurisdictions deny the defendant the right to an immediate
appeal. This includes the federal courts, where an appeal from the denial
of a suppression motion must await a judgment of conviction. It must be
kept in mind that prosecutors cannot appeal the merits of an adverse
judgment; only defendants can. Thus, prosecutors have to get an
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immediate appeal or none at all. If the defendant is convicted, the denial
of a suppression motion may be a subject of the appeal.

Where the case stands or falls on admitting the challenged evidence,
and the court has denied the motion to suppress, a defendant may wish to
plead guilty on condition that he reserves the right to appeal the court’s
Fourth Amendment ruling. Fed.R.Crim.P. 11(a)(2) permits a defendant,
with the approval of the court and the consent of the government, to enter
a conditional plea of guilty, reserving the right to appeal the court’s
denial of a motion to suppress. A defendant who prevails on appeal “may
then withdraw the plea.”





